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Bank Negligent in Not Detecting Forgery 


An acceptor is bound to know the handwriting of the 
drawer, and cannot defend itself from payment, by a subse- 
quent discovery of the forgery. The initial or any subsequent 
agent collecting bank is required to exercise ordinary care in 
the collection of an item and is liable for its own lack of exer- 
cise of ordinary care but not for the neglect, misconduct, mis- 
takes or defaults of any other agent bank or of the drawee or 
payor bank. Saint Paul Mercury Indemnity Co. v. Bank of 
Lansing, Supreme Court of Michigan, 41 N. W. Rep. 
(2d) 468. 

In this case assignee of A Bank seeks recovery from B bank 
of the money paid by A to B on the check of its own customer, 
which check is admittedly a forgery. The check in question was 
deposited in B bank and presented to A bank for payment on 
June 18 and was paid on June 14. A bank did not uncover the 
forgery until June 19. During all of that time its customer’s 
account had been overdrawn by amounts ranging from $540.68 
on June 13, to $726 on June 19. Under the circumstances it 
was held that A bank is responsible for its negligence and delay 
and its failure to exercise ordinary care in the collection of the 
check for B bank. Assignee of A bank stands in the shoes of 
its assignor and therefore cannot recover from B bank. The 
opinion of the court is as follows: 


Plaintiff sued the defendant Bank of Lansing to recover $1,000 
which plaintiff’s assignor bank had paid out to the defendant bank on 
a check which subsequently was found to have been forged. After issue 
was joined, and before trial, Don McCullagh was added as a party 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §583 
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defendant. The case was heard by Judge Charles H. Hayden of the 
Ingham circuit court, and judgment of no cause for action entered as 
to both defendants. Plaintiff appeals only as to the defendant bank. 


In this case, counsel for the defendants have moved to dismiss the 
appeal on the ground that the liability of the defendant bank and Don 
McCullagh was joint, not several, and that to consider an appeal as 
to only the bank as defendant would result in a cause of action en- 
tirely different from that tried in the circuit court. Consideration on 
this motion has been held for determination in connection with the de- 
cision of the case on the appeal. 


The essential facts are not in dispute. The question for decision is 
as to the law to be applied to the circumstances of the case. On June 
4 or 5, 1946, one Richard Berryhill negotiated with Don McCullagh, 
a Lansing automobile dealer, for the purchase of a car and eventually 
purchased it with a down payment of $600. Berryhill represented that 
he had been working for L & C Trucking Company at Grand Rapids, 
that he had just sold a truck to the trucking company for $1,000 and 
had received a check for that amount, dated June 4, 1946, drawn by 
L & C Trucking Company on Central Bank, of Grand Rapids, and 
payable to himself. He tendered this check to McCullagh in payment 
of the $600 down payment and asked for the balance in cash. After 
calling Central Bank at Grand Rapids and ascertaining that the truck- 
ing company’s account was sufficient to cover the check, McCullagh 
accepted it, consummated the sale and gave possession of the car to 
Berryhill. 

The check in question was indorsed by McCullagh for deposit only 
and deposited by McCullagh in the Bank of Lansing on June 10, 1946. 
After passing through clearing houses said check was presented to 
Central Bank, of Grand Rapids, on June 13, was accepted, and on the 
following day was paid. It was discovered at Central Bank that when 
the check for $1,000 was charged to its drawer’s account on June 13 
an overdraft of $540.68 was created. A further deposit on the follow- 
ing day reduced the overdraft to $211, but the overdraft continued to 
increase from that date until June 19, when it had reached a sum of 
$726. On the latter date one of the assistant cashiers of Central Bank 
communicated with the trucking company’s bookkeeper at Grand 
Rapids and as a result of conversations between the parties it was 
ascertained that Berryhill had forged the drawer’s name on the check. 
Berryhill was subsequently arrested and convicted of the forgery. On 
June 20, Central Bank telephoned the Bank of Lansing and advised 
it of the forgery. McCullagh learned of it at about the same time. 
On June 21, Central Bank wrote the defendant bank confirming its 
telephone conversation, asked that the trucking company be reim- 
bursed, and suggested that Bank of Lansing make claim for its loss 
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under its indemnity bond. Due to misdelivery of this letter it did not 
reach Bank of Lansing until June 25, on which day the latter bank re- 
plied, refusing to recognize its liability in the premises. No notice 
whatever was given to McCullagh by the Central Bank. 

On October 11, 1946, plaintiff surety company paid Central Bank 
$1,000 for its loss, and took an assignment of all claims which said 
Central Bank had or might have. 

Defendant Bank of Lansing relies on its claim that in collecting 
said check from the Central Bank it acted as the depositor’s agent. By 
way of affirmative defenses, said defendant pleaded that Bank of 
Lansing was not the real party in interest, being merely the agent of a 
disclosed principal (McCullagh), that Central Bank was negligent, 
and that it was bound to know the signature of its own customer, the 
trucking company. 

Central Bank received the check in question on June 13, and did 
not uncover the forgery until June 19. During all of that time its cus- 
tomer’s account had been overdrawn by amounts ranging from $540.68 
on June 18, to $726 on June 19. These overdrafts had progressively 
increased each day except on June 14 when the overdraft was only 
$211. The assistant cashier of Central Bank testified that L & C 
Trucking Company had never previously overdrawn its account. Also, 
testimony showed that another check for $100 had been forged by 
Berryhill and had been paid by Central Bank on June 8. It had paid 
two checks, both of which involved forgeries on the same customer and 
which were undetected by the bank until the reason for the overdraft 
was called by the customer to the attention of the bank’s officers. Until 
June 19, the bank did not investigate the two checks to see whether 
the signatures were genuine. The bank notified the trucking company 
on June 19 that its account was overdrawn. At that time the bank 
was advised by the trucking company that it had not drawn the $1,000 
check and thereupon the assistant cashier of the bank, by comparing 
the check with the trucking company’s signature card, recognized the 
forgery. | 

Under the circumstances, the bank was negligent in the first in- 
stance in not detecting the forgery, and especially in not making an 
investigation before accepting the $1,000 check. The forger obtained 
the automobile and $400 cash on June 6, he came back again to Mc- 
Cullagh’s in two or three days, and McCullagh’s employees saw him 
again in Lansing a week or ten days later. On June 16, Berryhill was 
still in Lansing and if defendants had been informed of the forgery on 
June 13, 14, or 15, they might have taken steps to protect their in- 
terests. Defendants were not informed of the forgery, by the Central 
Bank, in time to recover the automobile and the down payment from 
Berryhill. In the interim, another surety company had seized the 
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automobile and the money because of another forgery by Berryhill. 
Under the circumstances, the defendants were prejudiced by the Cen- 
tral Bank’s negligence and delay. Prompt discovery of the forgery, 
by the Central Bank, and notice to the defendants might have enabled 
the defendants to recover the $400 and the automobile delivered by 
McCullagh to the forger. The delay of the Central Bank in discover- 
ing the forgery and notifying the defendant bank, after knowledge of 
the overdrafts, resulted in the ultimate loss. 


While McCullagh’s account in the defendant bank was at all times 
in excess of the amount of the check, he did not receive final credit for 
the $1,000 from the Bank of Lansing until the Bank of Lansing re- 
ceived from the Central Bank the proceeds of the collection. McCullagh 
delivered the check to the Bank of Lansing for deposit only. Under 
the terms of the deposit agreement on which the check was delivered to 
the bank by McCullagh “for deposit only,” the bank acted only as the 
depositor’s collection agent. See C.L. 1948, § 487.605, Stat. Ann. 
§ 23.835. In forwarding the check to the Central Bank for collection, 
the Bank of Lansing was acting as the agent of McCullagh, and such 
agency continued until the collection was complete. C. L. 1948, 
§ 487.602, Stat. Ann. § 23.332. The relationship between the Bank 
of Lansing and McCullagh subsequent to the completion of the collec- 
tion (a debtor and creditor relationship?) would not change the rights 
of the principal and agent during the existence of that relationship, 
which continued until the collection was complete. 


Appellant relies on American Surety Company of New York v. 
Industrial Savings Bank, 242 Mich. 581, 219 N. W. 689, 60 A. L. R. 
236. There is a significant difference in the factual background. In 
the American Surety Company Case, forged checks were deposited or 
paid through the clearing house on February 8 and 9. The drawee 
banks discovered the forgery on February 10, payment was promptly 
demanded and refused. The Court said that both banks were some- 
what negligent in not discovering the forgeries of their customer’s 
signatures. Under the circumstances, the Court held that inasmuch as 
the depositor’s account had not been drawn down below the amount of 
the check, the defendant bank was not a holder in due course, “except 
as the question of negligence bears on plaintiff’s right to recover.” The 
general rule announced by the Court in the American Surety Company 
Case, citing cases supporting it as the majority rule followed by Ameri- 
can courts, controls the case at bar. 


The question before us is whether we have on this record a case 
justifying the recovery by bank A from Bank B of the money paid by 
A to B on the check of its own customer, which check is admittedly a 
forgery. Textwriters and courts considering the question here involved 
hark back to Price v. Neal, 3 Burr. 1355, decided by Lord Mansfield 
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in 1762. The case involved the duty of the drawee of a draft to know 
the drawer’s signature and the right of the drawee to recover the 
amount paid by him on a forged instrument. Lord Mansfield said: 


“ Tt is an action upon the case, for money had and received to the 
plaintiff’s use. In which action, the plaintiff can not recover the money, 
unless it be against conscience in the defendant, to retain it; and great 
liberality is always allowed, in this sort of action. 

“ But it can never be thought unconscientious in the defendant, to 
retain this money, when he has once received it upon a bill of exchange 
indorsed, to him for a fair and valuable consideration, which he had 
bona fide paid, without the least privity or suspicion of any forgery. 


“ ‘Here was no fraud; no wrong. It was incumbent upon the plain- 
tiff, to be satisfied “that the bill drawn upon him was the drawer’s 
hand,” before he accepted or paid it; but it was not incumbent upon 
the defendant, to inquire into it.’ 


“An examination of the case will disclose that it possessed three 
elements: (1) The duty of the drawee to know the signature of the 
drawer—as applied to modern banking, the duty of the bank to know 
the signature of its customer. (2) The bona fides of the holder. And 
(3) the laches of the payee before making any claim. We note that 
these three elements are present in the case, as an examination of later 
cases shows a disposition of the courts to pick out one of these elements, 
such as may suit their fancy, as the controlling grounds of decision. 
The rule announced in this case received early approval in this country, 
and in 1825 Mr. Justice Story, writing for the court in United States 
Bank v. Bank of Georgia, 10 Wheat. 333 [854], 6 L. Ed. 334, said: 


“After some research, we have not been able to find a single case, 
in which the general doctrine, thus asserted, has been shaken, or even 
doubted; and the diligence of the counsel for the defendants on the 
present occasion, has not been more successful than our own. Con- 
sidering, then, as we do, that the doctrine is well established, that the 
acceptor is bound to know the handwriting of the drawer, and cannot 
defend himself from payment, by a subsequent discovery of the forgery, 
we are of opinion, that the present case falls directly within the same 
principle.’ 

“An examination of the American cases is satisfying that the great 
majority of the American courts have in the final analysis followed the 
doctrine of Price v. Neal, at least where all the elements of that case 
are present.” American Surety Company of New York vy. Industrial 
Savings Bank, 242 Mich. 581, 583-584, 219 N. W. 689, 60 A. L. R. 236. 


Plaintiff indemnity company stands in the shoes of its assignor. 
The Central Bank, plaintiff’s assignor, is responsible for its negligence 
and delay and its failure to exercise ordinary care in the collection of 
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the check for the Bank of Lansing. “It shall be the duty of the initial 
or any subsequent agent collecting bank to exercise ordinary care in the 
collection of an item ... An initial or subsequent agent collecting bank 
shall be liable for its own lack of exercise of ordinary care but shall 
not be liable for the neglect, misconduct, mistakes or defaults of any 
other agent bank or of the drawee or payor bank.” C. L. 1948, 
§ 487.605, Stat. Ann. § 23.335. 

The Bank of Lansing did not interplead McCullagh, nor is this a 
case where the Bank of Lansing is seeking a judgment against Mc- 
Cullagh. In view of our conclusion that the plaintiff cannot recover 
from the defendant bank, and has not appealed from the judgment of 
no cause for action in favor of McCullagh, other questions raised on 
the appeal do not require consideration. The significant distinction 
between the American Surety Company Case, supra, on which appellant 
relies, and the case at bar is that in the former case the payee was not 
a party, while in the instant case the payee, McCullagh, was a party 
defendant and a judgment of no cause for action was entered in his 
favor in the circuit court. As to McCullagh, no appeal has been taken. 

The appellee’s motion to dismiss the appeal as to the defendant 
bank is denied and the judgment of no cause for action as to the de- 
fendant bank is affirmed, with costs. 


Bank Allowed to Retain Contribution of Its Officer 


Where bank officer and wife contributed $20,000 to bank 
to replenish its capital and thus prevent its closing, and other 
bank directors raised an additional $22,000, it was held that the 
contribution was a valid gift which ba uld retain. Mutual 
contributions by other stockholders furnished a valid considera- 
tion for an agreement by the bank officer and his wife for their 


contribution was a valid gift which bank could retain. Mutual 
them to the bank, there was actual delivery, and it was accepted 


by the bank. This was decided by the Supreme Court 6f Michi- 
gan in the case of Buell v. Orion State Bank, 41 N. W. Rep. 
(2d) 472. The opinion of the court is as follows: 


Plaintiff individually and as administratix of the estate of her de- 
ceased husband Clarence R. Buell filed this bill of complaint to cancel 
certain assignments of mortgages to the defendant bank and to compel 
the bank to return the balance of approximately $20,000 which plain- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §175 
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tiff claims was obtained from Dr. Buell while he was mentally incompe- 
tent. The circuit judge, after a hearing, dismissed the bill of com- 
plaint and plaintiff appeals. 

The controversy arises mainly over disputed questions of fact. 
Plaintiff claims (1) that Dr. Buell was mentally incompetent when he 
contributed $20,000 to the capital structure of the defendant bank, 
(2) that there was a gross inadequacy or lack of consideration, (3) 
that the bank was guilty of fraud and “overreaching,” and (4) that 
the bank should be held liable “upon the theory of unjust enrichment, 
or loan.” 


In 1940 the plaintiff and her husband Dr. Clarence R. Buell owned 
a majority of the shares of the common capital stock of the defendant 
bank, 160 shares of which were held by them jointly and 10 shares of 
which stood in the name of Dr. Buell. In 1940 and until sometime in 
January, 1941, Dr. Buell was the president and a director of the bank. 
During that time the capital of the bank became impaired due to the 
making of bad loans on some commercial paper. Dr. Buell had been 
one of the incorporators of the Service Mortgage Company, a Michi- 
gan corporation. Jack Kennedy, also one of its incorporators, was an 
employee of the bank during the incumbency of Dr. Buell and acted for 
the bank in the acceptance of loans. Upon his recommendation the 
bank accepted certain commercial paper offered by the Service Mort- 
gage Company, for which that company received a commission for ob- 
taining the loans from the bank. In 1940 these loans, between $60,000 
and $80,000, began to “sour.” The local postmaster, -who was also a 
director of the bank, testified at the hearing in the circuit court as 
follows: “Q. And what called your attention to the fact the bank was 
going wrong? A. Dr. Buell. He came over to the post office one day 
to see me, I think in November, 1940, and he says you know he says, 
‘There’s lots of bad paper got in this bank, it’s going to be bad for us,’ 
and he seemed to worry much more about it than I did. I said, ‘Oh, 
maybe it will come out all right.’ He said, ‘No, it don’t look good.’ 
He also says, ‘I am sick of the banking business. I’m going to get out 
of here.’ ” 

During the first week in January, 1941, Dr. Buell tried to get other 
bankers interested in taking his stock. Among them was one Oran C. 
Thomas who had been opening a new bank in Deckerville in December, 
1940. Dr. Buell solicited Mr. Thomas to take over his stock in the 
defendant bank. This culminated on January 10, 1941, and the 170 
shares of stock of the plaintiff and Dr. Buell were transferred to Mr. 
Thomas on a written agreement prepared by an attorney and executed 
by Dr. Buell and his wife, as follows: 

‘ “Agreement 
‘Whereas this date Clarence R. Buell and Yvonne B. Buell have, for 
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One Dollar, sold unto Oran Thomas 170 shares of the capital stock in 
the Orion State Bank and which shares constitute more than the ma- 
jority of outstanding common stock and by the execution of this in- 
strument, the said Oran Thomas acknowledges said sale and the receipt 
of the stock certificates, properly endorsed. 

“Now, Therefore, as a part of the consideration for the sale and 
purchase of said stock, it is hereby agreed as follows: 

“1. Oran Thomas does hereby agree to hold Clarence R. Buell and 
Yvonne B. Buell harmless from any and all liability to which they might 
be subjected by reason of having owned said stock. 

“2. It is made known that Clarence R. Buell will be the owner of 
5 shares, out of the 170 shares, of common stock, which 5 shares are 
hereby guaranteed to be delivered to Clarence R. Buell forthwith by 
Oran Thomas, who does agree to advance any sums of money which 
might be demanded because of depreciation in the capital assets of the 
bank applicable to said 5 shares and that such advancement will be 
made without any liability on the part of Clarence R. Buell to repay 
the same to Oran Thomas. 

“3. Oran Thomas agrees to hold Clarence R. Buell harmless from 
any and all claims and liabilities to which Buell might otherwise be 
subjected by reason of any liability which would arise out of the fact 
that Buell had been a director of said bank. 

“4. Thomas agrees not to attempt to cancel except upon official in- 
structions from the Michigan State banking department or The Fed- 
eral Deposit Insurance Corporation, nor influence the cancellation of 
a certain contract now in existence between the Orion State Bank and 
the Service Mortgage Company, a Michigan corporation. 

“In Witness Whereof the parties hereto have set their hands and 
seals this 10th day of January, A. D. 1941, for the intents and pur- 


poses herein contained. 
“Clarence R. Buell 


“Yvonne B. Buell 
“Oran Thomas 


“In presence of 
“Harold E. Howlett 
“M. Jean Coventry” 

The Service Mortgage Company referred to in the above contract 
was the corporation organized by Dr. Buell, and the source of the 
loans. which caused the impairment of the capital stock of the bank. 
Plaintiff herself was familiar with the circumstances of this transac- 
tion. She had discussed with the Doctor the situation and about getting 
rid of the stock. She testified : 

“We. sort of worked our problems out together. I felt it was ad- 
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visable to get rid of the stock, too. . . . I don’t know as we discussed 
the value of the stock. 


“Q. Wasn’t Mr. Howlett (their attorney) with you at the time? A. 
We went in and talked with Mr. Girard at the bank. 


“Q. At that time, in that discussion, as a matter of fact, the doctor 
brought over an adding machine tape showing totals of bad loans, some 
$60,000. He made the statement there the stock was worthless? A. 
Yes. In his mind I think possibly it was, because he couldn’t see any 
way out. 


“Q. Then the subsequent investigation by the F. D. I. C. and the 
State banking department bore out his conclusion that the stock was 
worthless at that time, didn’t it? A. They asked for additional moneys. 


“Q. That is right. In other words, the stock you folks owned at 
that time had become worthless through these bad loans in the bank, 
hadn’t it? A. I didn’t answer that question. I said the F. D. I. C. re- 
quired more money put into it, but I wouldn’t say whether the stock 
was worthless or not. The doctor had reached that conclusion at the 
time of that conference in Mr. Girard’s office (prior to January 10, 
1941). It was subsequent to that conversation in that office that the 
stock was turned over to Mr. Thomas. The doctor and I discussed the 
matter of these bad loans that the bank had. The names of Lutz and 
Hewitt are more or less familiar to me. The doctor was worried about 
those bad loans being made while he was president of the bank. Jack 
Kennedy was put into the bank during the time the doctor was presi- 
dent. Those bad loans went through Kennedy’s hands. All of them. 
The doctor’s connection with the Service Mortgage Company was—his 
uncle owned it; I would say the controlling interest in it. I believe Dr. 
Buell and Mr. Kennedy organized it before Dr. Buell went into the 
bank. Well, I wouldn’t know whose idea, Kennedy’s or Dr. Buell’s for 
sure. In any event, between the two of them they organized the Service 
Mortgage Company. The Service Mortgage Company’s connection 
with the Orion Bank was—they made service loans or construction 
loans to the bank. They did handle those loans for the bank and made 
a fee or commission or something out of them.” 


Mr. Thomas, upon acquiring the majority of the common stock of 
the bank, promptly became the president and a director of the bank 
and started to take an active part in the management. Difficulty was 
at once encountered in collecting the “sour” commercial paper above 
referred to. Dr. Buell was called to the bank by the Federal and State 
examiners. On April 29, 1941, Mr. Thomas and the other four direc- 
tors of the bank were called to Lansing by the State banking depart- 
ment and informed that unless the capital structure of the bank was 
improved by the addition of $42,000 within 24 hours the bank would 
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have to close. Mr. Thomas testified as to what then occurred, as fol- 
lows: “When we left Lansing, we got in the car and came to Pontiac. 
We discussed on our way down that we couldn’t raise it, we’d have to 
let it close, so we thought we should advise Dr. Buell we were going to 
have to let it close. Whereupon the five of us went to the office and 
told him we couldn’t raise it, we’d have to let the institution close the 
following day, which the commissioner stated he would do. Mrs. Buell 
was present at that conversation. We told the doctor—Mrs. Buell was 
present—we had been handed that ultimatum and we discussed it on our 
way down and it was humanely impossible to raise that amount of 
money and that we possibly could raise the $22,000. However, Dr. 
Buell said, ‘If you can raise that much, I will try to raise the rest, be- 
cause I cannot afford to see that institution close, because’ he said ‘it 
will ruin my business and I cannot stand an investigation of the bank’.” 

The common stock of the bank at that time was $25,800. Within 
the 24-hour time limit Mr. Thomas and the other directors (except 
Dr. Buell) raised $22,000 which was taken to the banking department 
by Mr. Thomas and deposited in escrow as a contribution to replenish 
the capital of the bank. Dr. Buell discussed the matter with his attor- 
ney, told him that unless an additional $20,000 was raised at once the 
bank would be closed. Dr. Buell told his attorney that “he couldn’t 
let the institution close, because he didn’t want an investigation of it. 
And Harold Howlett (the attorney) said, “Doctor, if you think, if you 
feel that way, you should put in that money, I’d say put it in.’” 

Dr. Buell, by borrowing money and assigning two mortgages to the 
bank, raised $20,000 and turned it over to Mr. Thomas, who took it to 
the banking department. The bank was allowed to continue in business. 
Later, 30 shares of surrendered stock in the bank was transferred to 
Dr. Buell and his wife, and in 1947 she was given a stock dividend of 
18 shares. The bank remained open as a result of these contributions 
to its capital, and is still doing business. No further demands were 
made on Dr. Buell, or the plaintiff, because of their connection with the 
bank. The Doctor died by his own hand on July 15, 1941. No further 
demands for contribution have been made against his estate. Under 
Mr. Thomas’s management the bank has prospered. 

In 1942 plaintiff instituted an action against Mr. Thomas to set 
aside the contract they had entered into with him on January 10, 1941, 
on the ground that Dr. Buell was mentally incompetent at the time it 
was made. In that case the court, after hearing, found that Dr. Buell 
was not incompetent to enter into the contract whereby he transferred 
his stock to Mr. Thomas, and dismissed the bill of complaint. No ap- 
peal was taken. About two years later the instant suit was started 
against the bank by the plaintiff, referred to in the opening paragraph 
of this opinion. 
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There is no question but that considerable testimony was adduced 
at the hearing indicating that Dr. Buell was mentally disturbed in 1940 
and 1941 during the period of his connection with the bank. He was 
a successful dentist, 40 years of age, when he chose to enter the bank- 
ing business. He had been active in its management while he was the 
president, and had personally investigated many loans. He had been 
instrumental in placing Jack Kennedy in the employ of the bank, active 
in promoting commercial loans for the Service Mortgage Company. 
Late in 1940 it came to the attention of Dr. Buell that some of those 
loans, between $60,000 and $80,000, were of questionable value. There 
is no doubt that Dr. Buell at that time became extremely worried about 
the condition of the bank. During that period of time there was a ma- 
terial change in his usual habits. He became suspicious, lost interest 
in his personal appearance, was careless and lost interest in his work 
as a dentist, frequently acted like a “whipped dog,” thought he was go- 
ing to be put in jail, became sleepless at night. He did many unusual 
and erratic things. He thought that people were spying on him, that . 
dictaphones were in his house, neglected his children, had a persecution 
complex, thought he was going to be put in jail for something, would 
become hysterical over radio programs involving crime, thought he was 
equally guilty with those taking part in the radio programs, would cry, 
shake and pace the floor, did unusual things in connection with his 
practice of dentistry. There was an abundance of testimony tending 
to show the change in his usual state of mind and manner of living, 
probably the result of his knowledge of the financial condition of the 
bank and of his connection with it while he was the president and a 
director, and a feeling that he was responsible for the impairment of 
the bank’s capital. However, the proofs fall short of establishing 
mental incompetency, and we are in accord with the conclusion reached 
by the trial court that the plaintiff failed to establish by a prepon- 
derance of the evidence that Dr. Buell was mentally incompetent to 
enter into the transaction whereby he and Mrs. Buell contributed $20,- 
000 to replenish the impaired capital of the defendant bank. The 
record shows that after he severed his connection with the bank in 
January, 1941, Dr. Buell continued to practice his profession and his 
income increased. In the first 6 months of 1941 his average monthly 
income increased to over $700. In April, 1941, within 3 days he had 
secured the $20,000 by borrowing on his life insurance policy, by the 
sale of stock, a mortgage on their home, and by transferring two other 
mortgages. So far as the record shows, his competence to make these 
transactions has not been challenged. The plaintiff herself individually 
participated, joined in the transfer of their stock to Mr. Thomas and 
in the contribution of $20,000 to the bank to replenish its capital, and 
there is no question raised as to her being mentally competent to do so. 
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They consulted with and followed the advice of competent legal coun- 
sel. They sought, and so far as possible obtained from Mr. Thomas, 
protection against any personal liability resulting from Dr. Buell’s 
participation in the impairment of the bank’s capital while he was its 
president and a director. 


We are impelled to the conclusion that the facts and circumstances 
do not indicate mental incompetence, but quite the contrary. Plaintiff 
and Dr. Buell voluntarily surrendered their stock to Mr. Thomas at a 
time when it had no value, due to the impairment of the capital of the 
bank, for the admitted purpose of escaping any liability which might 
arise through Dr. Buell’s connection with the bank and its financial 
condition while he was the majority stockholder, a director, and the 
president in active management of its affairs. The statute provided 
that when the capital of the bank had become impaired by Dr. Buell 
and his wife might have been required to meet the deficiency in the capi- 
tal by payment of an assessment pro rata on the amount of the capital 
stock held by them, and the statute required the directors to levy such 
assessment. C. L. 1948, § 487.55, Stat. Ann. § 23.786. Furthermore, 
any officer or director of a bank who knowingly violates or permits any 
agent, officer or director of a bank to violate any provision of the 
financial institutions act or any valid rule or regulation of the commis- 
sion shall be personally and individually liable for all damages sus- 
tained by any shareholder or any other person in consequence thereof. 
C. L. 1948, § 487.76, Stat. Ann. § 23.826. The course pursued by Dr. 
Buell in attempting to escape such liability indicates a considerable 
degree of mental acuteness, rather than mental incompetence. 


Plaintiff’s counsel claims that the equities are with the plaintiff, 
that plaintiff should recover the $20,000 from the bank because it was 
paid in by Dr. Buell because of mental weakness, if he was not actually 
mentally incompetent. However, there are also equities in favor of the 
bank, and its depositors and creditors, as against Dr. Buell, who was 
entrusted with the management of their funds as president and a di- 
rector of the bank. Nor is it shown here that requiring the bank to re- 
turn the $20,000 to the plaintiff would not again result in an impair- 
ment of the bank’s capital. 


There is no evidence that the bank, or its directors, were guilty of 
fraud or “overreaching” either as to the plaintiff individually or as to 
Dr. Buell. Plaintiff and Dr. Buell were familiar with all the circum- 
stances and voluntarily entered into the transaction with full knowledge 
of the facts. Nor is there merit in plaintiff’s claim that the contribu- 
tion of the money to the bank to replenish its capital was void because 
of failure of consideration. It is undisputed that other stockholders 
surrendered stock and made contributions toward the replenishment 
of the capital of the bank at the same time. Mutual contributions by 
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other stockholders furnish a valid consideration for an agreement by 
the Buells for their contribution. Conrad v. La Rue, 52 Mich. 83, 17 
N. W. 706; Better Business Bureau of Detroit, Inc., v. First National 
Bank-Detroit, 296 Mich. 513, 296 N. W. 665. Furthermore, title to 
the $20,000, including the assignment of mortgages, passed from plain- 
tiff to the bank, there was actual delivery, and it was accepted by the 
bank. If, as was claimed by plaintiff, this was a gift to the bank, it was 
a valid gift under the circumstances, and no consideration would be 
necessary to its validity as between the donor and the bank. 


“Three elements are necessary to constitute a valid gift. The donor 
must possess the intent to gratuitously pass title to the donee. Cham- 
berlain v. Eddy, 154 Mich. 593, 603, 118 N. W. 499 and Geisel v. Burg, 
283 Mich. 73, 80, 276 N. W. 904. An actual or constructive delivery 
is essential to effectuate a gift either inter vivos or causa mortis. In 
re Van Wormer’s Estate, 255 Mich. 399, 238 N. W. 210. In order for 
the gift to be consummated, the donee must accept it, although a gift 
beneficial to the donee will be presumed to have been accepted. Holmes 
v. McDonald, 119 Mich. 563, 78 N. W. 647, 75 Am. St. Rep. 430.” 
Molenda v. Simonson, 307 Mich. 139, 11 N. W. 2d 835, 836. 


“No consideration was necessary, for the mother was at liberty to 
make a gift by deed to the daughter.” Meade v. Robinson, 234 Mich. 
322, 208 N. W. 41, 42. 

“The fact that it is a gratuitous transaction does not in any way 
deprive it of its character as a transfer of title.” Taylor v. Burdick, 
320 Mich. 25, 30 N. W. 2d 418, 421. 

Plaintiff argues that either the bank, or Mr. Thomas as a stock- 
holder, would be unjustly enriched unless compelled to reimburse plain- 
tiff for the $20,000 contribution. On that theory the plaintiff would 
also be “unjustly enriched” to the extent that she apparently still 
owns 25 shares of the common stock and 5 shares of the preferred 
transferred by the bank in 1941, and 18 shares of common transferred 
to the individual plaintiff in 1947 as a stock dividend. The defendant 
bank was not unjustly enriched. No person is unjustly enriched unless 
the retention of the benefit would be unjust. Restatement of the Law, 
Restitution, p. 12. 


“The phrase ‘unjust enrichment’ is used in law to characterize the 
result or effect of a failure to make restitution of or for property or’ 
benefits received under such circumstances as to give rise to a legal 
or equitable obligation to account therefor. . . . One is not unjustly 
enriched, however, by retaining benefits involuntarily acquired which 
law and equity give him absolutely without any obligation on his - 
to make restitution.” 46 Am. Jur. pp. 99, 100. 

The decree dismissing the bill of complaint is affirmed, with costs 
to appellee. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences — 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank Bound to Honor Irrevocable Letter of Credit 


Distribuidora Del Pacifico v. Gonzalez, U. S. District Court, California, 
88 Fed. Supp. 538 


Bank, through its Mexican banking representative, received an 
irrevocable letter of credit payable to defendant. Upon its receipt, 
defendant was notified. This notification bound the bank to honor 
the letter of credit upon surrender of certain instruments, which 
the forwarding bank had made a condition. These instruments were 
actually supplied. Before the money was paid over, the forwarding 
bank sent a communication to defendant bank asking them “to 
notice and notify the beneficiary that the mentioned merchandise 
must be new.” Assuming that the conditions attached to a letter 
of credit are subject to modification before notification, the court 
found that there is no writing in the record which required de- 
fendant bank to withhold payment unless the additional written 
guarantee was given by defendant that the shipment would be new. 
Neither from the original instructions of the forwarding bank, nor 
from what occurred subsequently, could the court infer an obliga- 
tion on the part of defendant bank to inspect the merchandise and 
see that it conformed to the sample. 


Manuel J. Avila, Manuel Ruiz, Jr., Los Angeles, Cal., for plaintiff. 
Leo B. Ward, Los Angeles, Cal., for defendant Gonzalez. 


Cosgrove, Cramer, Diether & Rindge, Jesse R. O’Malley, Los An- 
_geles, Cal., for defendant Citizens Nat. Trust & Savings Bank. 


YANKWICH, District Judge. 


The Complaint is in four counts. The first seeks recovery of $4,900, 
the second $8,446.75, the third, $3,100 and the fourth,—the only one 
against the Bank—$4,900. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §766. 
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The plaintiff is a Mexican corporation, engaged in a general hard- 
ware business at Acapulco, State of Guerrero, Mexico. 

In May, 1947, the plaintiff bought of defendant Gonzalez a quantity 
of barbed wire according to specifications which recited that the wire 
was to be galvanized barbed wire, two strands No. 12, 4 barbs, each 4 
inches. 


A sample was sent to plaintiff. Payment was to be made by letter 
of credit, issued by the Banco del Sur, S. A., through the Banco Inter- 
national, S. A., of Mexico City. 


The letter of credit was received by the defendant bank on May 19, 
1947. Gonzalez was notified orally on the same day and by letter on 
May 21, 1947. Payment was made on May 26, 1947. 

The wire was shipped to Acapulco. After inspection, the plaintiff, 
on June 12, 1947, declined to accept it, claiming that it did not conform 
to the sample, was old, rusty, not galvanized. The wire remained in 
storage for several months. On April 10, 1948, the plaintiff notified 
Gonzalez that it was taking over the shipment to “reduce damages”. 
They paid the customs charges, loading and other incidental charges 
and realized on the shipment the net sum of $1,620.60. 


The lengthy discussions had at the preliminary stages and at the 
trial have resulted in either practical agreement or actual determination 
of most of the legal principles involved in this litigation. And the ulti- 
mate unsolved problems are matters of fact. 

As to these, I am of the view that plaintiff has failed to prove a 
breach of contract on the part of defendant Gonzalez in the sale by 
sample of the 700 rolls of galvanized wire, or a breach of any duty or 
obligation on the part of defendant Citizens National Trust and Sav- 
ings Bank in paying the letter of credit to defendant Gonzalez, which 
resulted in any damage to the plaintiff. 


1. As to defendant Gonzalez, the question to be determined is whether 
the barbed wire placed on board ship at San Pedro, California, for de- 
livery to plaintiff at Acapulco, Mexico, under the contract between 
Gonzalez and the plaintiff, conformed to the sample previously sent 
to the plaintiff. For this is the foundation of the complaint. California 
Civil Code, Sec. 1789; and see, Bower-Geibel Wholesale Co. v. Sears- 
Roebuck & Co., 1946, D.C. Cal., 69 F.Supp. 158, 159; Pederson v. Gold- 
stein, 1945, 70 Cal.App.2d 155, 160 P. 2d 878; Grupe v. Glick, 1945, 26 
Cal.2d 680, 160 P.2d 832. 


A comparison of the two small strands of wire allegedly taken at 
Acapulco by a Mexican notary, in the presence of the plaintiff, from 
the large shipment of 700 rolls of approximately 100 pounds each, 
with the samples according to which the sale was made, gives the im- 
pression that there is no conformity. But such comparison is of little 
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probative value. To be effective, a comparison should be based upon 
a representative selection of samples from a sufficient number of rolls 
that would show the true condition. As it is apparent that the defects 
in the wire, of which the plaintiff complains, if they existed, were not 
due to exposure, but, to faulty manufacture, and it is contended, that, 
among other things, the wire was not galvanized,—a defect which, if 
existent, would run through the whole shipment,—the only fair method 
would have been to save several representative rolls and bring them 
into court. The plaintiff came to court for the trial from Mexico. And 
a roll, or even several rolls could easily have been stored, with proper 
assurances as to identity, such as were taken by notarizing the small 
samples, transported from Mexico and produced in court. Otherwise, 
the testimony of the plaintiff as to the general condition of the ship- 
ment, and that of the witness Joshua Pintel carry little weight. And 
this is especially true when we have the explicit testimony of the em- 
ployee of Gonzalez who saw and inspected the shipment on the dock 
at Long Beach before it left, who had assisted in the preparation for 
shipment of this and other barbed wire, and who testified positively 
that the wire was bright, new and showed no defects. 

Unchallenged corroboration of this is found in the testimony of 
Carl H. Burke, a disinterested witness, who was an employee of Koppel 
Brothers, a concern specializing in weighing, surveying and making 
reports about the condition of merchandise before export. This firm 
was employed by Gonzalez before the merchandise was placed on board 
ship, to examine its condition and issue a certificate. This they did. 
And their employee, Burke, testified fully as to the good condition of 
the wire. 

This contemporaneous act establishing the condition of the mer- 
chandise, at a time when no dispute had arisen, through a disinterested 
person representing a firm employed especially to make a survey, not 
only contradicts all the testimony on behalf of the plaintiff, but is 
testimony of the highest probative value, which, standing unchallenged, 
shows conclusively that the barbed wire conformed to sample. Indeed, 
counsel for the plaintiff, realizing this, sought to explain the situation 
by contending that the wire examined by the witness Burke might have 
been another shipment. But, as stated at the argument, there is no 
evidence which would warrant such an inference. 


For while it is true that there are two bills of lading concerning 
the shipment, this was due to the fact that the first vessel on which the 
wire was located was libeled and the cargo was transferred to another 
one, and each ship made out a bill of lading. There is no evidence of 
substitution or change. The bills of lading covered the same mer- 
chandise. 

2. It is equally clear that no recovery can be had against the de- 
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fendant Bank. There was no direct contractural relation between the 
Bank and the plaintiff. The Bank, through its Mexican banking repre- 
sentative, received the irrevocable letter of credit payable to the de- 
fendant Gonzalez. Upon its receipt, Gonzalez was notified on May 19, 
1947. This notification bound the Bank to honor the letter of credit 
upon surrender of certain instruments, which the forwarding Bank had 
made a condition. 9 C.J.S., Banks and Banking, § 175-179. These 
instruments were actually supplied. It is true that before the money 
was paid over, the forwarding Bank sent a communication to the de- 
fendant Bank asking them “to notice and notify the beneficiary that 
the mentioned merchandise must be new.” Assuming that the conditions 
attached to a letter of credit are subject to modification before notifica- 
tion, cf. 9 C.J.S., Banks and Banking, § 177, there is no writing in the 
record which required the defendant Bank to withhold payment unless 
the additional written guarantee was given by Gonzalez that the ship- 
ment would be new. And neither from the original instructions of the 
forwarding Bank, nor from what occurred subsequently, can we infer 
an obligation on the part of the defendant Bank to inspect the mer- 
chandise and see that it conformed to the sample. See, 9 C.J.S., Banks 
and Banking, § 178(b). 

[6] In view of the conclusions just stated, the question of whether 
the plaintiff, by taking possession of the property, which was not perish- 
able and stood in no danger of being lost through failure to take it out 
of the possession of the Mexican customs,—waived the rescission, ceases 
to have much significance. Restatement Contracts, sec. 401. Cf. Kara- 
petian v. Carolan, 1948, 83 Cal.App.2d 344, 188 P.2d 809, 1 A.L.R.2d 
1075. However, the action of the plaintiff in taking possession, serves 
to emphasize the point that this sale was an ordinary sale not made 
with knowledge by the defendants of the existence of any particular 
contracts of resale, and that, therefore, loss of prospective profits is 
not a criterion of damage. The only damages recoverable would be 
those prescribed by Subdivision 7 of Section 1789 of the California Civil 
Code. The “special circumstances” of which the section speaks and 
which would warrant a greater recovery, are absent. California Civil 
Code, Sec. 1789, Subd. 7; and see, Yankwich On Pleading and Pro- 
cedure, 1926, Sec. 172, p. 304; Overstreet v. Merritt, 1921, 186 Cal. 
494, 504, 200 P. 11; Buxbom v. Smith, 1947, 23 Cal.2d 535, 145 P. 2d 
305; Grupe v. Glick, 1945, 26 Cal.2d 680, 160 P.2d 832. The plaintiff 
by taking possession of the wire and disposing of it as “distress” mer- 
chandise, placed the defendant Gonzalez in the position where he could 
not, at the trial, produce any physical evidence of the actual condition 
of his own merchandise, which could easily have been stored at the 
defendant’s expense and been available in Mexico, or been transported 
to the United States, in whole or in part, for proof of its condition. As 
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it was incumbent upon the plaintiff to establish the defective quality 
of the wire, he has only himself to blame if, by his own act, which he 
was not legally required to perform, he made it impossible not only for 
himself, but for the defendant Gonzalez as well, to produce other physi- 
cal evidence of the actual condition of the wire than the two insignificant 
strands which have so little meaning. 


Judgment will, therefore, be for the defendants. 


Findings and Judgment to be prepared by counsel for the defendants 
under Local Rule 7. 





Title Company and Trust Company May Not Merge 
in the Absence of Statutory Authority 





Bresnick v. Franklin Capital Corporation, Superior Court of New Jersey, 
70 Atl. Rep. (2d) 524 ; 





Where provision for merger and consolidation under statute 
expressly excludes insurance or banking companies, there is no 
legislative authority for the merger or consolidation of a title company 
and a trust company. In this case the directors conceived a plan 
for the separation of the title insurance part of the Mortgage 
Company’s business, the dissolution of the Mortgage Company and 
the transfer of its assets to the bank via the Capital Company 
in consideration of the issuance of new common stock of the bank 
to the Capital Company. The court held that under whatever 
name the plan be pursued, the proposed transactions, if carried 
out, would result in the death of the Mortgage Company and the 
acquisition and absorption by the bank of all the assets, business 
and employees of the Mortgage Company, with the exception of 
the title plant, in consideration of the issuance of common stock 
by the bank. “The scheme, in the carrying out of which the 
dissolution of the company is a proposed step, is a fraud upon the 
statute; and every act done in furtherance thereof, no matter 
whether it be legal, standing alone, or not, is equally a fraud upon 
the statute.” 


Applegate, Foster, Reussille, Cornwell & Green, Red Bank, Harry 
Green, Newark, for the plaintiffs. 


Elmer O. Goodwin, Newark, for the defendants Franklin Capital 
Corporation, Franklin Mortgage & Title Insurance Company, Clifford 
F. McEvoy, Jesse L. Conger, and pro se. 


Milton M. Unger, and Adrian M. Unger, Newark (Milton M. Unger, 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §132 
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Newark) for the defendants Franklin Washington Trust Co., and 
Stanley J. Marek. 


FREUND, J. S. C.—The plaintiffs, stockholders in the Franklin 
Capital Corporation, filed their complaint in a class action to declare 
void and to enjoin the execution of certain proposed transactions here- 
inafter outlined between the Franklin Capital. Corporation, Franklin 
Mortgage and Title Insurance Company and Franklin Washington 
Trust Company. The defendants have filed answers and depositions 
have been taken. Additionally, a petition has been filed on behalf of 
seventy other stockholders of Franklin Capital Corporation to intervene 
in the suit on the basis of the pleadings and other papers filed and 
submitted by the plaintiffs. While the order allowing intervention has 
not formally been entered, the matter will be treated as though it 
had been. The material facts are not in substantial dispute. 


In the interest of brevity, the Franklin Capital Corporation will 
hereinafter be referred to as the Capital Company; the Franklin 
Mortgage and Title Insurance Company, as the Mortgage Company; 
and the Franklin Washington Trust Company, as the Bank. 

The Capital Company owns all of the stock of the Mortgage 
Company and the directors of both companies are identical. The 
Capital Company owns 63 per cent. of the common voting stock of the 
Bank and two directors of the former are on the board of the latter. 
Clifford F. MacEvoy, individually and through other corporations, is 
the largest stockholder and is the moving spirit of the three corporations. 
He is President of the Capital Company and Chairman of the Boards 
of Directors of the Mortgage Company and of the Bank. The two 
plaintiffs are the holders of 22,000 shares of the stock of the Capital . 
Company; they own no stock in the Bank. The intervenors are also 
stockholders of the Capital Company. 


The business of the Mortgage Company is thus described by Mr. 
MacEvoy in a letter dated September 23, 1949, addressed to the stock- 
holders of the Capital Company: “The insurance of titles on real 
estate and the representation of large life insurance companies and 
other institutional investors in mortgage loans. Its services in the 
latter field include the representation of these companies in the finding 
of mortgages, their placement, and, upon their placement, the servicing 
of such mortgages on behalf of the investors.” The assets of the 
Mortgage Company are in excess of $750,000, consisting of cash of 
approximately $350,000, $300,000 in first mortgage loans and United 
States Government bonds, and the balance in real estate and personal 
property. As of November 1, 1949, after providing for the payment of 
liabilities including outstanding capital stock of $300,000, the Company 
had an earned surplus of approximately $190,000 and paid-in surplus 
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of $100,000. The Company has been operating ai a profit. The 
mortgages which it services for institutional investors amount in the 
aggregate to approximately $16,000,000, for which it receives servicing 
fees ranging from 14 to 1 per cent. Nevertheless, no value is placed 
on these servicing contracts. 

It is not necessary to go into detail regarding the assets of the Bank. 
For the purpose of this opinion, it will suffice to state that the Bank 
has outstanding an issue of 62,500 shares of $8 par value 3 per cent. 
Preferred Stock, totalling $500,000. All but seven shares of the issue 
are held by the Reconstruction Finance Corporation. Annual dividends 
amount to $15,000. The Bank has accumulated a sum of $106,503.25 
as a retirement fund for the Preferred Stock. The. outstanding common 
capital stock of the Bank consists of 48,000 shares of $8 par value, of 
which the Capital Company owns 30,037. No dividends have been, nor 
can be, paid upon the common stock while the Preferred Stock held 
by the Reconstruction Finance Corporation is outstanding. Mr. 
MacEvoy testified: “The Bank, regardless of how much money it 
was making within reason couldn’t pay any dividends because there 
was a provision that if you had outstanding stock owed to the R.F.C. 
that you couldn’t pay dividends.” 

In his letter to stockholders of the Capital Company, Mr. MacEvoy 
further stated that the Bank “has been assisting the Mortgage 
Company in its mortgage business in that it has been temporarily 
taking and placing the mortgages against written agreements for pur- 
chase by the large life insurance companies and other institutional 
investors”. and “in addition and for its own account, has built up a 
substantial investment in mortgages which it itself services. As can 
be seen from the above, there is a great duplication of activity by 
each of the companies.” 

The defendant desired to accomplish the following objects: to dis- 
continue the title insurance business of the Mortgage Company, to 
retire the Preferred Stock issue of the Bank, to create “a unified 
institution with resulting savings and efficiency in the conduct of the 
business by a single entity which is now being carried on separately 
by each of the companies,” and “to enable the Bank to commence 

the payment of dividends to its (Common) stockholders at 
a rate approximating 5% on the par value of the old and new issue.” 
To attain these objectives, the directors adopted the following plan: — 
The Mortgage Company would transfer its title insurance plant and 
business to another title company and pay the sum of $10,000, for 
which the title company would assume the contingent liability of the 
Mortgage Company under its outstanding title policies; the Mortgage 
Company to be dissolved and its assets consisting of the mortages 
and bonds to be purchased by the Bank at par. The Bank would 
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take over the servicing of the mortgage portfolios without any. pay- 
ment therefor. The key personnel of the Mortgage Company would 
be employed by the Bank. The Bank would amend its certificate 
of incorporation to provide for the issuance of 72,000 shares of 
additional common stock at a par value of $8 per share, to be offered 
to its stockholders in the ratio of 114 shares for each existing share. 
The Bank contemplated the sale of the new issue of stock in order to 
obtain cash with which to retire the Preferred Stock held by the 
Reconstruction Finance Corporation and to acquire the assets of the 
Mortgage Company. The Capital Company agreed to exercise its full 
subscription right to purchase 40,055 shares of the new issue and, 
further, to purchase all shares not acquired by the other stockholders. 
For the purchase, the Capital Company proposed to use the cash of 
the Mortgage Company which, as sole stockholder, it would have 
obtained in the “dissolution” of the Mortgage Company. In short, 
at the conclusion of these involved transactions, all of the assets, 
including the cash, of the Mortgage Company would have been 
acquired by the Bank and the Capital Company would have obtained 
merely additional common stock of the Bank. The arrangement 
was considered advantageous since it would enable the Bank to pay 
a dividend of 5 per cent. on the old and new common stock. 

At the meeting of the stockholders of the Capital Company called 
to approve the proposals, the plaintiff, Carl Bresnick, objected that 
the plan would benefit the holders of 37 per cent. of the stock of 
the Bank to the detriment of the stockholders of the Capital 
Company; that the plan was in fact a “merger” of the two com- 
panies and not a “dissolution” of the Mortgage Company; and he 
offered to purchase the assets of the Mortgage Company for $50,000 
more than the Bank had agreed to pay. His financial ability to 
carry out his offer was not, and is not, questioned. However, his 
offer was rejected. In spite of the plaintiffs objections, the 
defendants proposed to complete their arrangements; and, there- 
upon, the complaint herein was filed. 

Two questions are raised; (1) whether the arrangement is voidable 
and (2) whether the plaintiffs may attack it. 

The plaintiffs argue that the Mortgage Company is not to be 
dissolved, but in fact merged with the Bank, and that such a merger 
is illegal. The power of domestic corporations to consolidate and 
merge exists only by plain legislative enactment. Colgate v. United 
States Leather Co., 75 N. J. Eq. 229, 72 A. 126, 19 Ann. Cas. 1262 
(E. & A., 1908). The provision for merger and consolidation of 
corporations under the General Corporation Act expresssly excludes 
insurance or banking companies. R. S. 14:12-1, N. J. S. A There is 
now no legislative authority for the merger or consolidation of a 
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title company and a trust company. There was such authority under 
R. S. 17:4-96, N. J. S. A., but this was repealed by P. L. 1948, Chapter 
67, Sec. 336, Page 413. It may well be that because of statutory 
authority for the merger of consolidation of a title insurance company 
with a trust company, the directors conceived the foregoing plan 
for the separation of the title insurance part of the Mortgage Company’s 
business, the dissolution of the Mortgage Company and the transfer 
of its assets to the Bank via the Capital Company in consideration 
of the issuance of new common stock of the Bank to the Capital 
Company. Under whatever name the plan be pursued, the proposed 
transactions, if carried out, would result in the death of the Mortgage 
Company and the acquisition and absorption by the Bank of all 
the assets, business and employees of the Mortgage, with the exception 
of the title plan, in consideration of the issuance of common stock 
by the Bank. In Riker & Son Co. v. United Drug Co., 79 N. J. Eq. 
580, 82 A. 930, 931, Ann. Cas. 1913 A. 1190, (E. & A., 1911). 
Chief Justice Gummere said “The scheme in the carrying out of 
which the dissolution of the company is a proposed step, is a fraud 
upon the statute (the word is used in a legal, not a moral, sense) ; 
and every act done in furtherance thereof, no matter whether it be 
legal, standing alone, or not, is equally a fraud upon the statute.” 

It is generally settled that transactions between corporations having 
interlocking directors or other officers; are not, according to the weight 
of authority, void for that reason, but merely voidable. Such 
transactions are subject to the closest scrutiny of the Court and will 
be set aside if the transaction appears to be unjust and unfair. 
Robotham v. Prudential Insurance Co., 4 N. J. Eq. 64 6 73, 53 A. 842 
(Ch. 1903); Pierce v. Old Dominion Copper Mining & Smelting Co., 
67 N. J. Eq. 399, 58 A. 319 (Ch. 1904); Id., 72 N. J. Eq. 595, 65 A. 
1005 (Ch. 1907), affirmed 74 N. J. Eq. 450, 70 A. 1101 (E. & A., 1908); 
Solimine v. Hollander, 128 N. J. Eq. 228, at page 275, 16 A. 2d 203 
(Ch. 1940). 

In the Robotham case, supra, Vice Chancellor Stevenson declared: 
“Common directors abound, and common directors are better than 
dummies. Whether a transaction between two corporations has been 
accomplished or remains executory, I incline strongly to believe that 
the safe rule in most cases, in the end, will be found to be that the 
presence of a director or directors on both sides of the transaction 
under investigation does not give the dissenting stockholder an 
arbitary right to an injunction, but may give him a most ample 
right to subject the transaction to the scrutiny of the court, and may 
cast upon the corporations or directors concerned the burden of dis- 
closing and justifying the transaction.” [64 N. J. Eq. 673, 53 A. 856] 


The Court will not prevent two corporations having free relations, 
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a third corporation holding a majority of the stock of each of them, 
from contracting with each other until it appears that the proposed 
contract is inequitable and unfair. Pierce v. Old Dominion Copper 
Mining & Smelting Co., supra. 

“If the contract or other transaction is entered into by the same 
person as the acting officer of both corporations, or if the contract is 
between two boards of directors, a majority or all of whom are common 
to both boards, then the better rule is that the contract or other 
transaction is voidable merely at the option of either party, notwith- 
standing it is perfectly fair to both and the best of good faith has 
prevailed on the part of all.” But “not voidable at the option of either 
party, where fair and entered into in good faith, if the common 
officers are a minority of the board of directors or the contract was 
entered into on at least one side by officers not common to both 
corporations.” Fletcher Cyc. Corp., Perm. Ed., Vol. III, Sec. 961, 
Page 437. 


Here, as previously stated, the directorate of the Capital Company 
is identical with that of the Mortgage Company, two directors are on 
the Board of the Bank, and Mr. MacEvoy has a direct interest in 
the Bank as a stockholder, in addition to his indirect interest therein 
as a stockholder of the Capital Company. The directors of a corpora- 
tion are trustees and bound in the exercise of their duty to endeavor 
to secure the highest and best price obtainable for corporate assets. 
One of the test of unfairness of a contract is inadequacy of price. 
Fletcher, id., Sec. 963, Page 446; Geddes v. Anaconda Copper Mining 
Co., 254 U. S. 590, 41 S. Ct. 209, 65 L. Ed. 425. In this case, not only 
is there no proof that the directors endeavored to obtain any offer 
for the assets and property of the Mortgage Company other than 
the single offer by the Bank, but it affirmatively appears that the 
plaintiff, Bresnick, offered $50,000 in excess of the consideration to be 
paid by the Bank. This clearly indicates an inadequacy of con- 
sideration. 


It is unnecessary to specify the methods by which the directors 
of a corporation in dissolution should offer its assets for sale. Men of 
large financial affairs as in the instant matter know that usually the 
most advantageous results are obtained from competitive interests. 
In this case it does not appear that the assets of the Mortgage 
Company were offered to anyone other than the Bank. When, as here, 
the transaction submitted to the scrutiny of the Court presents the 
acceptance of that single offer from a corporation whose directors 
interlock with those of the seller, and a substantially higher offer has 
been rejected, inadequacy of consideration and, hence, unfairness is 
amply demonstrated. Indeed, the unfairness to stockholders of the 
Capital Company who are not stockholders of the Bank is patent. 
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The proposals are definitely for the benefit of the Bank and particularly 
for those holders of Bank stock who are not stockholders of the 
Capital Company, to the detriment of the latter. In the light of the 
interest of the defendants in the Bank, their avowed object that the 
plan benefit the Bank and its stockholders, I deem it unfair and- in- 
equitable; and hence, void. 

The United States Supreme Court in Geddes v. Anaconda Copper 
Mining Co., supra, held that where a sale is voidable for inadequacy of 
price because of a common director, it should be set aside absolutely, 
and that it is improper to order that the property be offered at public 
auction and if no bid be received greater than the sale price, the sale 
should be confirmed. Fletcher, id., Sec. 963, page 446. I do not mean 
to say that the directors of the Mortgage Company may not genuinely 
determine to dissolve the corporation and that its assets may not be 
purchased or acquired by the Bank, but the Bank should have no 
preferential right—certainly not to the exclusion of a higher offer. 

The plaintifis and the intervenors, stockholders of the Capital 
Company, have sufficient interest and right to attack the transactions 
about to be entered into between the corporation of which they are 
stockholders and its subsidiaries. Stockholders of the parent company 
are de facto proprietors of the assets and franchises of the subsidiary. 
State v. Atlantic City Shore R. R. Co., 77 N. J. L. 465, at page 483, 
72 A. 111, E. & A., 1908. 

A judgment will be entered declaring the proposed transactions 
void and enjoining their consummation. The complaint will be 
dismissed as to the individual defendants. 


Promissory Note Containing Absolute Acceleration 
Clause 





Barnwell v. Hanson, Court of Appeals of Georgia, 57 S. E. Rep. (2d) 348 





A promissory note otherwise negotiable is not rendered non- 
negotiable by a provision therein that, upon default by the maker 
in the performance of certain agreements, the note is to become 
due and payable. 

In this case plaintiff, regardless of whether she purchased note 
before maturity, as shown by face of the note, but at a time when 
the note had actually become due and payable by reason of the 
maker’s default in the payment of interest or taxes, took the 
instrument with this provision embodied therein. The inclusion 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §850 
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in the negotiable instrument of a provision of this type accelerating 
the maturity of the instrument was sufficient to put any subsequent 
holder on inquiry as to whether the semi-annual interest had been 
paid by the maker in accordance with the terms of the contract. 
The fact that this note contained an absolute accelerating pro- 
vision automatically maturing the note upon default in the payment 
of semi-annual interest did not constitute an infirmity in the note. 
og did not constitute a default in the title of the person negotiating 
the note. 


On August 13, 1948, Mrs. Lila Ripley Barnwell, the plaintiff in the 
court below and the plaintiff in error here, hereinafter called the plaintiff, 
filed suit in the Civil Court of Fulton County against A. R. Hanson 
on a promissory note, dated August 28, 1926, secured by a trust deed 
to a certain lot in Hendersonville, North Carolina, for $783.75 principal, 
with six per cent interest from date, payable semi-annually, same be- 
coming due and payable two years after date. The note provided 
“that if the undersigned shall fail to pay the interest which may 
accrue hereon, or any part thereof, promptly as it becomes due, or shall 
fail to comply strictly with the promise and agreement contained in 
said deed of trust as to insurance and payment of taxes, or any other 
covenants or agreements contained in said deed of trust, then 
immediately upon such default in any of these respects, this note shall 
become instantly due and payable.” 


The defendaant filed his plea and answer in which he admitted the 
execution of the note sued on, but denied that he was indebted to the 
plaintiff thereon because any right of action on said note accrued more 
than 20 years prior to the commencement of the plaintiff’s suit and 
was therefore barred under the statute of limitations. The defendant 
further alleged that the note sued on became due and payable and the 
right of action accrued on February 28, 1927, in that the note pro- 
vided for the payment of interest semi-annually and that if he failed to 
pay same when due “then immediately upon such default . . . this 
note shall become instantly due and payable.” The defendant further 
alleged that the semi-annual interest on the note became due February 
28, 1927, and he failed to pay the same and that under the express 
provisions of the note it became due and payable and the right of 
action on the note accrued February 28, 1927, more than 20 years 
prior to the commencement of the plaintiff’s suit. The defendant further 
alleged that if the note did not become due and payable and the right 
of action on the note did not accrue on February 28, 1927, the note 
did become due and payable and the right of action did accrue on 
October 1, 1927, in that the same was executed and delivered 
simultaneously with and secured by a certain deed of trust executed 
by the defendant to the Hendersonville Real Estate Company, convey- 
ing a described lot, that the note expressly stipulated that if the 
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defendant should fail to comply with the promises and agreements in 
the deed as to payment of taxes “then immediately upon such default 

this note shall become instantly due and payable.” The de- 
fendant alleged that the North Carolina State taxes for 1927 were due 
October 1, 1927, and were not paid by him until May 5, 1928, and 
because of this default the note became due October 1, 1927, more than 
20 years prior to the institution by the plaintiff of this suit on said 
note. The defendant further set up that if the note did not become 
due on February 28, 1927 or on October 1, 1927, same beame due on 
February 28, 1928, more than 20 years before this suit was filed, for 
the reason that he failed to pay the semi-annual interest due on that 
date. The plaintiff set up by amendent that she was the transferee 
of the note for value and that the interest was paid on the note as 
shown thereon, namely, to February 28, 1931, being paid August 
28, 1930. 

The case came on for trial before a judge of the Civil Court of 
Fulton County, without a jury. The evidence tended to show that the 
defendant did make the interest payments in February 1927, and 
February 1928, on the dates same became due. The evidence also 
showed that the defendant failed to pay the 1927 taxes on October 1, 
1927. It appeared that the defendant paid the semi-annual interest due 
Februry 28, 1927, on September 1, 1927; that he paid the interest 
due August 28, 1927, on September 1, 1927; and that he paid the 
interest due February 28, 1928, on September 1, 1928. As to the taxes, 
it appears that the defendant did not pay the 1927 taxes until May 5, 
1928, same being due October 1, 1927. The note and deed of trust 
were introduced and contained the provisions referred to. 


The trial judge rendered judgment for the defendant, and the 
plaintiff moved for a new trial which was denied, and she accepts. 


A. W. Long, Atlanta, Durwood T. Pye, Atlanta, for plaintiff in error. 
Grant, Wiggins, Grizzard & Smith, Atlanta, for defendant in error. 


GARDNER, J.—Under the pleadings and the evidence, the con- 
trolling question involved is whether the suit was brought within the 
statute of limitations. The note sued on was under seal. Actions upon 
bonds or other instruments under seal shall be brought within 20 years 
after the right of action has accrued. Code, § 3-703. A promissory 
note under seal is within the provisions of this statute. 


Upon default by the maker in the payment of the semi-annual in- 
terest on this note on February 28, 1927, did the principal of the 
note become instantly due and payable, under the clause in the note 
that immediately upon such default the entire principal “shall become 
instantly due and payable?” It is to be noted that the clause in this 
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note, unlike the acelleration clause in many notes, does not provide that 
upon default in the payment of the interest the entire principal shall, 
at the option of the holder, become immediately due and payable. In 
such a case, the holder of the instrument would have to exercise the 
option in order for the note to become due and payable. See Lee v. 
O’Quinn, 184 Ga. 44, 190 S. E. 564; 8 C. J. 417; 10, C. J. S., Bills & Notes, 
§ 251, p. 749. The note here contains no such option. “A contract 
providing that on default in payment of one or more of a series of 
installment notes the remaining notes of a series shall become due and 
payable operates to mature the entire debt upon the default, and not 
merely to give the creditor an option whether to treat the whole debt 
as due or not.” Gilford v. Green, 33 Ga. App. 1, 4, 125 S. E. 80, 81. In 
Tiedeman Mortgage & Finance Co. v. Carlson, 41 Ga. App. 406, 152 S. E. 
909, it is ruled that “Where a contract for the payment of money in 
installments at different dates provides that, upon default in the pay- 
ment of any one of the installments when due, the entire indebtedness 
becomes due, and the contract contains no provision accellerating the 
maturity of the installments at the creditor’s option, the default operates 
automatically and ipso facto, without any option on the part of the 
creditor, to render the entire indebtedness due.” See McRae v. Federal 
Land Bank, 36 Ga. App. 51, 135 S. E. 112. 


So it appears to be the settled rule in this State that where the 
acceleration clause in a note or other instrument for the payment of 
money is absolute in its terms and not optional with the holder, then 
upon default in the payment of the interest installment the entire debt 
“automatically and ipso facto” becomes due and payable, that is, the 
debt matures, without regard to any affirmative action on the part of 
the holder to declare same due, or to enforce such provision or insist 
thereon, which is necessary when the acceleration clause is optional and 
not absolute. 


The next question presents itself as follows: Did the statute of limi- 
tations commence running from the date the maker failed to pay the 
semi-annual interest on February 28, 1927. It is insisted by the de- 
fendant maker that this is the case and that the default in the payment 
of the semi-annual interest having taken place more than 20 years prior 
to the institution of this suit by the holder of said note, same being filed 
August 13, 1948, the right of action of the plaintiff on the note was 
barred. “In considering the effect upon the running of the statute of 
limitations of an acceleration clause in a promissory note, a distinction 
must be drawn between an acceleration provision which is absolute in 
its terms and one which merely gives the payee or holder the option of 
accelerating the maturity of a note upon the happening of some con- 
tingency, usually default in payment of installments of interest .-. . 
According to the weight of authority, where the accelerating provision 
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is absolute in its tems,—that is, that the note becomes due on default, 
without any optional features,—the statute of limitations begins to run 
upon such default.” 34 A. L. R. 901, et seq.; 161 A. L. R. 1212, et seq.; 
34 Am. Juris. 120, § 151. 

The plaintiff holder urges, however, that the defendant maker can 
not interpose, as to her, the plea of the statute of limitations because 
she was, under the facts, presumed to be a holder in due course of the 
note. The plaintiff relies on the principle that she being a holder in due 
course, without notice of any defects in the note, could not be defeated 
in her attempt to collect this note because she had a right to rely upon 
the apparent fact that the note would not mature and become payable 
until two years after its date. The plaintiff claims that this note is a 
negotiable instrument, and, nothing to the contrary appearing, she is to 
be deemed a holder in due course, without notice of any defects, holding 
the note free from any defect or other thing tending to defeat its collec- 
tion. Therefore, the plaintiff states, since it does not appear that she 
acquired this note after maturity, it is to be presumed that she acquired 
the same before maturity and now holds the note free of any defect in 
the note that would prevent its being collected. The plaintiff cites Cook 
v. Parks, 46 Ga. App. 749, 169 S. E. 208, to the effect that the note sued 
on is a negotiable instrument, and the case of Whittle v. Bank, 37 Ga. 
App. 693, 141 S. E. 668, and others to the effect that the plaintiff is pre- 
sumed to hold this note in due course and free of any defect that would 
tend to defeat its collectibility. Also, the plaintiff cites Wade v. Elliott, 
11 Ga. App. 646, 648, 75 S. E. 989. We have no criticism with these 
cases nor with the principles followed and laid down by this court therein. 
None of these cases, however,.dealt with the effect of an absolute ac- 
celeration provision upon the negotiability of a promissory note upon 
default in the payment of interest and with the effect of such default on 
the running of the statute of limitations. 

The note sued on is a negotiable instrument. The inclusion therein 
of a provision whereby the entire principal became due on failure of the 
maker to pay the semi-annual interest did not change the note to a non- 
negotiable one. According to the weight of authority, a promissory note 
otherwise negotiable is not rendered non-negotiable by a provision therein 
that, upon default by the maker in the performance of certain agree- 
ments, the note is to become due and payable. See Annotations, 34 
A. L. R. 873 and cases dealt with in note. 


The most common provision for accelerating the maturity date of 
notes is that upon default in the payment of interest the entire debt 
becomes due. 34 A. L. R. 875. It is held that a note is not rendered 
non-negotiable by a provision that, if there is a default in the payment 
of interest, the whole of the debt becomes due. See DeHass v. Dilbert, 
$ Cir., 70 F. 227, 30 L. R. A. 189; Roberts v. Snow, 27 Neb. 425, 43 N. W. 
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241; Kendell v. Selby, 66 Neb. 60, 92 N. W. 178, 103 Am. St. Rep. 697. 
The foregoing principle holds good under the Uniform Negotiable In- 
struments Law, such as the Georgia statute. In Commercial Savings 
Bank v. Schaffer, 190 Iowa 1088, 181 N. W. 492, it is held that the rule 
is the same under the Negotiable Instruments Law and therefore that 
a note otherwise negotiable is not rendered non-negotiable by a provi- 
sion therein that it shall become due and collectible upon failure to pay 
interest. It follows that the holder in due course, acquiring such a note, 
would acquire same subject to this provision in the note. Such a provi- 
sion in the note is sufficient to put the holder in due course upon inquiry 
as to whether or not there has been a default in the payment of this in- 
terest by the maker. The exercise of any diligence in this regard by the 
person acquiring the note would disclose whether the maturity of the 
note has been accelerated by a default, causing the statute of limitations 
to commence. See as to such notes being negotiable under the Nego- 
tiable Instruments Law, Bright v. Offield, 81 Wash. 442, 143 P. 159, and 
Taylor v. American National Bank, 63 Fla. 631, 57 So. 678, Ann. Cas. 
1914A, 309. The same principle is true where there is a provision in the 
note accelerating maturity upon failure to pay the taxes. Lundean v. 
Hamilton, 181 Iowa 907, 159 N. W. 163, 169 N. W. 208; Westlake v. 
Cooper, 69 Okl. 212, 171 P. 859, L. R. A. 1918B, 522. There is no pro- 
vision in the Negotiable Instruments Law as it is enacted and prevails 
in this State, which directly governs the negotiability of a note contain- 
ing a clause providing that the note should become immediately due and 
payable upon default in the payment of interest. The Negotiable In- 
struments Law in Georgia provides that as to the form and interpreta- 
tion of negotiable instruments: “The sum payable is a sum certain 
within the meaning of this Title, although it is to be paid: .. . (3) By 
stated installments, with a provision that upon default of any install- 
ment or of interest the whole shall become due.” Code, § 14-202 (3). 
The plaintiff, therefore, regardless of whether she purchased this note, 
before maturity, as shown by the face of the note, but at a time when the 
note had actually become due and payable by reason of the maker’s 
default in the payment of interest or taxes, took the instrument with 
this provision embodied therein. The inclusion in the negotiable instru- 
ment of a provision of this type accelerating the maturity of the instru- 
ment was sufficient to put any subsequent holder on inquiry as to 
whether the semi-annual interest had been paid by the maker in ac- 
cordance with the terms of the contract. Furthermore, a plea that a 
note is barred by the statute of limitations is not a defensive plea on the 
merits, but is a plea in bar. The fact that this note contained an abso- 
lute accelerating provision automatically maturing the note upon default 
in the payment of semi-annual interest did not constitute an infirmity 
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in the note. This did not constitute a default in the title of the person 
negotiating the note. 

But it is insisted that the subsequent payment on September 1, 1927, 
by the maker of the semi-annual interest installment which was due 
February 28, 1927, and its acceptance by the holder, amounted to a 
waiver of the right to insist upon the acceleration provisions of the note 
and served to toll the statute of limitations. With this provision we 
do not agree. “Where the instrument does not provide that in case of 
default the amount remaining due thereon shall at once become due 
and payable, but provides merely that in case of such default the entire 
amount may, at the option of the holder, become at once due and pay- 
able, if the arrears are paid and accepted prior to such election on the 
part of the holder, his right to exercise such option would thereupon 
become extinguished; but if such an election is declared prior to the 
tender of such arrearage . . . the rights of the parties are the same as if 
the entire note had, by its terms, become due immediately upon default 
without such election. In either of such cases, the entire debt being 
then due, the mere acceptance of part payment thereon would not 
amount to a waiver of the prior default or undo the maturity of the 
remainder of the indebtedness and set it forward to the dates originally 
fixed therefor under the terms of the original contract.” McRae v. Fed- 
eral Land Bank of Columbia, 36 Ga. App. 51 (2), 185 S. E. 112. To the* 
same effect see Gilford v. Green, 33 Ga. App. 1, 4, 125 S. E. 80, 81, where 
the court held that upon default by the maker and the acceleration 
clause is automatic, “the debtor owes the creditor the duty of paying the 
entire amount at once, and the partial performance of this obligation by 
the immediate payment of a part of the aggregate debt thus due would 
not in any wise affect the existing maturity of the whole, although such 
payment amounted to more than would have been due but for the de- 
fault.” In the case of Spesard v. Spesard, 75 Kan. 87, 88 P. 576, cited 
and annotated in 34 A. L. R. 903, it is held that payment of taxes after 
due date will not toll the running of the statute where the acceleration 
provisions are absolute. Likewise, in Miles v. Hamilton, 106 Kan. 804, 
189 P. 926, 19 A. L. R. 276, it was held that the payment of interest 
which had been in default would not toll the running of the statute. 


Applying the above, it is our opinion that neither the fact that the 
defendant maker paid the semi-annual interest after it was due and this 
payment was accepted by the plaintiff holder nor the fact that the 
maker subsequently paid the taxes due on October 1, 1927, on May 5, 
1928, and such payment was accepted by and accrued to the benefit of 
the holder, operated to prevent the statute of limitations from com- 
mencing on August 28, 1927, and from continuing to run. 

The case of Smith v. Gohlstin, 45 Ga. App. 287, 164 S. E. 217, relied 
on by the plaintiff, is not authority against the ruling made in the case 
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at hand. Furthermore, in that case the acceleration clause was plainly 
optional. The court was dealing with a departure from the terms of the 
original contract by accepting the payment of several notes after they 
were due. The same is true of the case of Carmichael v. Guennette, 61 
Ga. App. 460, 6 S. E. 2d 365, cited by the plaintiff. In that case it ap- 
peared that the seller had extended time for payment under a condi- 
tional sale contract for two days, and relying on this extension, the 
buyer absented himself from the county and on the next day after such 
extension the seller undertook to declare the contract forfeited and to 
retake the property. The court properly held that this could not be 
done. In Mechanics Loan and Savings Co. v. Fowler, 57 Ga. App. 277, 
195 S. E. 222, it was held that acceptance of installment payments after 
the dates on which they were due is a waiver of the right to treat the 
agreement as void in the absence of notice that the payments are not 
being accepted as payment under the terms of the agreement. There 
was no question of an absolute acceleration clause and default by the 
maker of the note as here. 


There was no legal agreement by the holder of the note, either express 
or implied, which would prevent the entire indebtedness from maturing 
upon such default by the maker, or prevent the statute from running 
from the date of such accelerated maturity, in the instant case; nor did 
acceptance by the holder of the interest payments and of the taxes after 
due and after default and automatic acceleration of the maturity of the 
note operate as a waiver or prevent the statute from running. Further- 
more, our Code provides: “A new promise, in order to renew a right of 
action already barred, or to constitute a point from which the limitation 
shall commence running on a right of action not yet barred, shall be... 
in the party’s own handwriting, or subscribed by him or someone au- 
thorized by him.” Code, § 3-901. There was no such promise, express 
or implied, involved here. The plaintiff holder asserts that under the 
provisions of the Code, § 3-805, which reads, “If the defendant . . . shall 
remove from this State, the time of his absence from the State, and un- 
til he returns to reside, shall not be counted or estimated in his favor” 
this note is not yet barred in that it was executed in North Carolina 
where the maker lived at that time and that he moved to Georgia in 
June, 1942. It plainly states that if the defendant shall “remove” from 
Georgia, and the defendant here was a resident of North Carolina when 
the note was signed, and the debt accrued, and remained there some 16 
years, then moved, not “removed” to this State in 1942. The case of 
Moore v. Carroll, 54 Ga. 126 is controlling here. There is nothing in the 
case of Howell v. Burnett, 11 Ga. 303 to the contrary. There the note 
was executed. 


Applying the above rulings, the trial court properly rendered judg- 
ment for the defendant, where it appeared from the evidence that the 
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plaintiff’s right of action on the note was barred on August 13, 1948, the 
date when the suit on the note was filed. It follows that the court did 
not err in overruling the plaintiff's motion for a new trial. 

Judgment affirmed. 

MacINTYRE, P. J., and TOWNSEND, J., concur. 


Bona Fide Purchaser of Negotiable Warehouse Receipts 


Grauman v. Jackson, Supreme Court of Arkansas, 225 S. W. Rep. (2d) 678 


With respect to negotiable instruments in general, it has long 
been the rule that the purchaser is required to be honest rather 
than to be free from negligence. This is the test embodied in the Uni- 
from Negotiable Instruments Act. This same rule was made applic- 
able when warehouse receipts and bills of lading were made negoti- 
able by uniform legislation. In this case the purchaser of negotiable 
warehouse receipts for cotton raised on premises of landlord would 
be protected if he acted honestly and in good faith, and he was 
not required to show that he was free from negligence. 


Peter A. Deisch, C. L. Polk, Jr. and David Solomon, Jr., Helena, 
for appellant. 


A. M. Coates, Helena, for appellee. 


GEORGE ROSE SMITH, J.—An 1885 statute provides that the 
purchaser of the receipt of any ginner, warehouse-holder, cotton 
factor or other bailee of farm products shall not be held to be an 
innocent purchaser of such produce as against a landlord’s lien. Ark. 
Stats. 1947, § 51-205. The principle question in this case of first 
impression is whether the above statute, to the extent that it purports 
to give the landlord priority over the purchaser of a negotiable 
warehouse receipt, has been repealed by the Uniform Warehouse Receipts 
Act, adopted in 1915; Ibid, § § 68-1201 to 68-1258. 

The facts may be stated in a few sentences. In the spring of 
1948 the appellee rented the land to Walter Harris and took his note 
for $1,000, representing rent in the amount of $472.50 and also the 
tenant’s future indebtedness for money and supplies to be furnished by 
the landlord for the making of a crop. In the fall the appellee per- 
mitted Harris to gin four bales of cotton in his own name and to 
deposit them in a bonded warehouse. The warehouse receipt for the 
bale now in controversy is a negotiable bearer receipt, which recites 
that the cotton was received from Walter Harris. Harris obtained a 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1598 
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sample of the cotton and sold the warehouse receipt to the appellant, 
who made no investigation of Harris’ title other than to inquire if 
any one else had an interest in the cotton. The reply was in the 
negative. Harris later left the State without having paid his debt to 
the appellee—who now contends that the appellant holds the property 
subject to the landlord’s statutory lien. 


We dispose first of a preliminary contention that the appellant 
could not have been an innocent purchaser for the reason that the 
tenant’s note was secured by a deed of trust upon the crop. If the 
deed of trust had been properly executed and filed this contention 
would be sound; for the Uniform Act, as it affects this case, provides 
that the negotiation of a warehouse receipt carries only such title to 
the goods as the person making the negotiation either had or had 
ability to convey to a bona fide purchaser. Ark. Stats. § 68-1241. 
Of course Harris could not have conveyed an unencumbered title to 
the cotton itself if the deed of trust gave constructive notice of a 
contractual lien. But this deed of trust was defective in two respects. 
First, it was not recorded, and in filing it with the circuit clerk the 
appellee failed to endorse on it the required statement that it was 
to be filed but not recorded. Ark. Stats. § 16-201; Gasconade 
Development Co. v. McIlroy Bank & Trust Co., 195 Ark. 404, 112 
S. W. 2d 653. Second, this printed form contained blank spaces for 
the description of a crop, but these spaces were not filled in; so in 
fact the deed of trust conveyed only certain mules and equipment 
that were specifically described. Hence the instrument did not give 
constructive notice of a contractual lien on the cotton, and the court 
below erred in refusing to instruct the jury to that effect. 


Upon the principal question the language of the Uniform Act is 
altogether free from ambiguity. Under the terms of the Act, as we 
have seen, by negotiating the receipt Harris conveyed such title to 
the cotton as he had the ability to convey to a bona fide purchaser. 
It has long been the law in Arkansas that the landlord’s statutory 
lien is defeated if the tenant sells the crop to an innocent purchaser. 
Hunter v. Matthews, 67 Ark. 362, 55 S. W. 144. The 1885 statute 
laid down a different rule when the tenant sells merely a bailee’s 
receipt, as distinguished from the crop itself, but that statute is in 
direct conflict with the Uniform Act whenever a negotiable warehouse 
receipt is involved. We have no doubt that the Uniform Act did repeal 
the earlier’ statute in part. The purpose of the later Act is to create 
throughout the nation a uniform system of law governing the 
business transactions to which it applies. The Act has now been 
adopted in all forty-eight states. It is evident that the desired uni- 
formity cannot be achieved if the Act is subordinated to pre-existing 
legislation in each state. It must also be observed that this same 
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conflict between the Uniform Act and a landlord’s lien statute has 
arisen in three other jurisdictions, and in all three the Uniform Act 
has prevailed. Salt River Valley Water Users’ Ass’n v. Peoria 
Ginning Co., 27 Ariz. 145, 231 P. 415; Buelow v. Abell, 9 La. App. 
624 121 So. 657; McGee v. Carver, 141 Miss. 463, 106 So. 760. The 
goal of uniformity manifestly requires the various courts to give serious 
consideration to one another’s views in the interpretation of this 
legislation. 

The appellee insists that our holding in Lynch v. Mackey, 151 Ark. 
145, 235 S. W. 781, compels us to concede the landlord’s priority. 
But in this case the passage of the Uniform Act was completely over- 
looked, in the opinion as well as in the briefs. That decision must 
be regarded as a mere reassertion of the law as it existed before the 
Uniform Act was adopted. Further, in the later case of Commodity 
Credit Corp. v. Usrey 199 Ark. 406, 133 S. W. 2d 887, we expressly rec- 
ognized the possibility that the Uniform Act had partly repealed the 1885 
statute, but we found the decision of that question not necessary to 
the disposition of the case. 

The remaining issue concerns the appellant’s duty to investigate 
Harris’ title before purchasing the receipt. The appellant contends that 
he should be protected if he acted honestly, while the appellee argues 
that a purchaser must be charged with whatever information a reason- 
ably prudent man would have obtained in the circumstances. We 
think the appellant’s view is the correct one and that upon a retrial 
the jury should be instructed upon that theory. 


With respect to negotiable instruments in general, it has long been 
the rule that the purchaser is required to be honest rather than to 
be free from negligence. This is the test embodied in the Uniform 
Negotiable Instruments Act, Ark. Stats. § 68-156; Holland Banking 
Co. v. Booth, 121 Ark. 171, 180 S. W. 978. When warehouse receipts 
and bills of lading were made negotiable by uniform legislation, one 
would have expected the draftsmen of these acts to give to the pur- 
chaser the same protection that existed in the case of bills and notes. 
We think this was done, for both acts contain this provision: “A thing 
is done ‘in good faith’ within the meaning of this act, when it is in 
fact done honestly, whether it be done negligently or not.” Ark. Stats. 
§§68-1153 and 68-1258. 

We find only two cases that have analyzed this question under 
the Warehouse Receipts Act, and they reach opposite conclusions. 
We much prefer the reasoning of the Tennessee court in Starkey v. 
Nixon, 151 Tenn. 637, 270 S. W. 980, 982, where it was said: “It seems 
to us that the test of notice imposed by this statute is the same as 
that imposed by section 56 of the Negotiable Instruments Act.” 

In the other case, City Nat. Bank of Decatur v. Nelson, 218 Ala. 
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90, 117 So. 681, 687, 61 A. L. R. 938, the majority’s blunt statement 
that the Uniform Act was not intended to overturn the well-understood 
meaning of a bona fide purchaser is to us unconvincing. Rather, 
we agree with the view ably expressed by Somerville and Brown, JJ., 
dissenting: “The fallacy here . . . is in the assumption that there 
had been heretofore only one definition of a bona fide purchaser. On 
the contrary, there have been two distinct and conflicting definitions 


for more than 100 years, . . . the one applicable to purchasers 
of property and of nonnegotiable instruments, and the other to pur- 
chasers of negotiable instruments. . . . The obvious purpose of 


section 58 of the Uniform Warehouse Receipts Act is to make clear 
which of these two variant definitions or theories should be applied 
to bona fide purchasers of negotiable warehouse receipts, and it clearly 
adopts the rule applicable to negotiable instruments in general, that 
is, the rule of honesty as opposed to the rule of negligence. In exclud- 
ing negligence it rejects the very heart of the common-law rule; and 
in making honesty the test it adopts the very heart of the negotiable 
instruments rule.” 


Reversed. 





Bank Commissioner Required to Apply Funds 
to Liquidation of R.F.C. Claim Against 
Insolvent Bank 





McAdams v. Reconstruction Finance Corporation, Court of Civil Appeals 
of Texas, 226 S. W. Rep. (2d) 665 





Where Reconstruction Finance Corporation was creditor of in- 
solvent bank as evidenced by an income debenture and the assets of 
the bank were sold with the exception of unclaimed deposits, it was 
held that the Commissioner of Banking should apply the fund held 
for the non-claiming depositors to the partial liquidation of the claim 
of R. F. C., rather than continue to hold same in trust for such non- 
claiming depositors. The court thought that it was a fair inference, 
from lapse of time, that claims would never be presented for the de- 
posits in question here; likewise a fair inference that the non-claiming 
depositors had abandoned all claim to their deposits, all claim to the 
preference given them by law. By failure to assert their claims the 
non-claiming depositors abandoned their claim to priority, and by 
abandonment lost their claim to such priority. 


Price, Daniel, Attorney General, David Wuntch, Asst. aud 
General, Ocie Speer, Austin, for appellant. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §138 
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Birkhead, Beckmann, Stanard, Vance & Wood, San Antonio, for 
appellee. 

PRICE, C. J.—This is an appeal from a judgment of the District 
Court of Nueces County, 117th Judicial District. The Reconstruction 
Finance Corporation, hereinafter referred to as “Appellee” sued Jno. 
Q. McAdams as Banking Commissioner and as statutory receiver of 
The Texas State Bank & Trust Company of Corpus Christi, Texas, 
the Attorney General, the State Treasurer, as composing the State 
Banking Board and the State Banking Board, seeking to subject its claim 
to certain funds held on deposit in the State Bank by the State Banking 
Commissioner. Judgment was in favor of R. F. C. against the State Bank- 
ing Commissioner for funds held by him in the State Bank, allegedly in 
trust for non-claiming depositors and creditors of said State Bank. The 
judgment was in favor of R. F. C. in the sum of $3,587.84. All of said 
named defendants gave notice of appeal and perfected this appeal. 

The facts in the case are practically undisputed and were stipulated 
between the parties. It was agreed that the R. F. C. is a corporation 
organized and existing under the laws of the United States; That The 
Texas State Bank & Trust Company of Corpus Christi, Texas, was at all 
times pertinent a banking corporation organized and existing under the 
laws of the State of Texas with its principal office and place of 
business in Nueces County; that on April 9, 1937, said bank being 
insolvent was closed by Z. Gossett as the Banking Commissioner of 
Texas and placed in the hands of said Banking Commissioner for 
liquidation; that said Bank has since been and now is in the hands of 
the Banking Commissioner for such purpose; that on April 9, 1937, 
the Banking Commissioner took charge of said bank and its affairs 
and proceeded to liquidate same through and under the jurisdiction 
of the District Court of Nueces County; that on the date of closing 
said bank was indebted to R. F. C. in the sum of $100,000 together 
with interest in the sum of $632.88; the consideration for the debt was 
and is money loaned by the R. F. C. to said bank, which debt is evidenced 
by one certain Income Debenture bearing date January 5, 1934 in the 
principal sum of $100,000 executed and delivered by said bank to 
R. F. C., maturing on August 1, 1953, bearing interest at the rate 
of 5% per annum, payable semi-annually at the office of said bank 
on February 1 and August 1 of each year; that the Banking Commis- 
sioner upon taking charge of said bank published notice to depositors 
and creditors of said bank in accordance with Art. 456 of the Revised 
Civil Statutes of 1925; that said notices were first published on May 
22, 1937; that on May 22, 1941 the Commissioner, in accordance with 
the provisions of said Article mailed a similar notice to all persons 
whose names appeared as creditors on the books of said bank who 
had not theretofore presented said claims; that at the time of the 
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closing of said bank it was indebted to divers persons including the 
indebtedness to R. F. C. In due course R. F. C. presented and 
filed its proof of claim on the indebtedness jn the sum of $100,632.88 
as the amount due and owing on April 9, 1937; said claim was duly 
approved and allowed by the then Banking Commissioner on June 24, 
1937, in accordance with the following endorsement placed thereon by 
the Commissioner; “Approved as an unsecured common creditor’s claim 
and to participate in funds of The Texas State Bank & Trust 
Company, Corpus Christi, Texas, in Liq., after all depositors and other 
creditors (other than holders of Debentures) including claim of Federal 
Deposit Insurance Corporation, representing the amount paid to 
depositors have been fully paid.” 


On or about May 20, 1941, sufficient cash was derived from the 
liquidation of said bank to declare dividends aggregating 100% of all 
claims of all depositors and creditors of said Bank which came to the 
knowledge of the Commissioner, and a 100% dividend was paid to all 
creditors and depositors who had filed their claims. with him as 
provided by law, save and except the claim of R. F. C. and the following 
claims then pending in court against the bank. These claims were 
claims asserted by J. E. Garrett against the bank in cause 19,282-B, 
styled Garrett v. Gossett, Banking Commissioner; claim asserted by 
Garrett pending in said court in cause No. 19,293-B styled Garrett v. 
Gossett, Banking Commissioner; claim of Sam B. McKenzie pending in 
court under No. 19,290-B, styled McKenzie v. Banking Commissioner; 
claim of C. B. Warr pending in court styled Warr v. Banking Commis- 
sioner; and the Banking Commisioner paid all of said depositors and 
creditors who had filed their claim the full amount due them other 
than the said R. F. C. and the said claims of Garrett, McKenzie and 
Warr. On May 31, 1941, the Bank was indebted to divers general 
depositors who had failed to present their claims as required by law, 
and that the amount of indebtedness due such non-claiming depositors 
aggregated $4,101.29. 


On May 31, 1941, there was owing upon the indebtedness due 
the said R. F. C. $121,465.69, including interest to May 20, 1941 on 
said debt. The Banking Commissioner, acting pursuant to an order 
of the court sold all of the remaining assets other than cash, 
to R. F. C., for the sum of $11,000, which said assets other than cash 
were not of a value exceeding $11,000, and as a part of the consideration 
for such sale the said R. F. C. assumed any and all liabilities of said 
Texas State Bank & Trust Company and/or Banking Commissioner, and 
assumed all liabilities upon the claim of Garrett and the claim of 
McKenzie, and the court in said order allowed the Commissioner to with- 
hold among other funds provided for in‘said order the sum of $4,101.29 as 
unclaimed deposits. The Commissioner paid all the rest and remainder 
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with the cash belonging to said bank, in the amount of $40,379.72, to the 
said R. F. C. as a credit on its debt. Under the terms of the court order 
of May 31, 1941, it was expressly agreed and stipulated therein that 
the sale of said assets and the withholding by the Commissioner of 
the sum of $4,101.29, pursuant to his contention that the fund should 
be held by him as unclaimed deposits under Art. 465, R. C. S. should 
be held, however, without prejudice to the right of the said R. F. C. 
to claim the same or the right of the Commissioner to deny such funds 
so withheld were legally liable to the claim of the R. F. C. It was 
further ordered and provided in the judgment of May 31 that should 
the R. F. C. establish as a matter of right that it was entitled to 
priority of payment over the non-claiming depositors and creditors 
in the sum of $4,101.29 held by the Commissioner as unclaimed deposits, 
then the Banking Commissioner would be directed and authorized by 
the court to pay the same to R. F. C. upon the further order of the 
court, or so much thereof as the R. F. C. should establish as a matter 
of law that it was entitled to; further, that the R. F. C. is a creditor 
of said bank, there is due and owing on its claim after allowing 
all credits and payments thereon the principal of $67,056.18; with 
interest thereon from May 31, 1941 at the rate of 5% until paid; 
that the claims of McKenzie and Warr have been compromised, settled 
and finally disposed of, and said suits dismissed and the other suits 
pending against the Banking Commissioner mentioned have been 
compromised and the suits dismissed. On September 2, 1942, R. F. C. 
made a formal demand on the Banking Commissioner to said un- 
claimed deposit fund held by the Commissioner, and demanded that 
the balance on hand in such fund should be subjected to the payment 
of the unpaid balance of the claim and debt of R. F. C. The Com- 
missioner promptly declined the claim. Since May 22, 1941, twenty- 
seven depositors have filed their claims with the Commissioner of 
Banking, and the unclaimed deposits now held by the Commissioner 
is the sum of $3,587.84. 


Plaintiff's original petition was filed December 9, 1942. No report 
of the final closing of the liquidation of said bank has been made 
and no orders of the court thereon have been entered. R. F. C. did 
not contest the payment of the twenty-seven depositors who filed claims 
after May 22, 1941, and seeks only to subject the sum of $3,587.84 
to its claim. 


The court on demand of appellants made up and filed findings of 
fact and conclusions of law. Those deemed material are in substance 
as follows: On April 9, 1937, said bank was insolvent and placed in 
the hands of the Banking Commissioner for liquidation, and said bank 
has since been and now is in the hands of said Banking Commissioner 
for such purpose. The Banking Commissioner liquidated same through 
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and under the jurisdiction of the District Court of Nueces County. 
He on taking charge published notice in a newspaper calling on all 
persons who may have claims against said bank to present the same to 
the Banking Commissioner and make proof thereon within ninety days 
after the date of the first insertion of such notice, and the Commis- 
sioner mailed the notice in the United States mails in a stamped 
envelope with his return address, to all persons whose names appeared 
as creditors upon the books of the Bank, and in full compliance with 
the provisions of Art. 456 of the Revised Statutes of Texas, 1925, 
and the notice was first published in a newspaper on May 12, 1937. 
The facts as agreed to by the parties found by the Judge it is thought 
unnecessary to reproduce. The Judge found the indebtedness of the 
Bank, found that at the time of closing said Bank it was indebted 
to divers persons, including the indebtedness to R. F. C.; that the 
R. F. C. presented and filed its proof of claim on the indebtedness 
aforesaid and said claim was duly approved and allowed by the Bank- 
ing Commissioner. The approval was as quoted on page 2 hereof. On 
or about May 20, 1941, sufficient cash was derived from the liquidation 
of said bank to declare dividend aggregating 100% of all claims of 
depositors and creditors of said Bank which came to the knowledge 
of the Commissioner, and a 100% dividend was paid to all creditors and 
depositors who had presented their claims with him as provided by 
law, save and except the claim of R. F. C.; that on May 22, 1941, 
the bank was indebted to divers general depositors who had failed 
to present their claims as required by law and that the amount of 
indebtedness due such non-claiming depositors aggregated $4,101.29; 
that non-claiming depositors and creditors of the bank who failed to 
present their claims to the Banking Commissioner consist of 694 persons 
that the Commisioner of Banking mailed written notices to each of 
said persons whose names appeared as creditors on the books of the bank 
at their last known address as appeared on the books of the bank, as 
required by Art. 456, R. C. S., and of the 694 notices sent out to said 
creditors 506 notices were returned to the said Commissioner as un- 
claimed; that since May 22, 1941 twenty-seven depositors have filed their 
claims with the Commissioner of Banking and the unclaimed amount re- 
maining with the Banking Commissioner is the sum of $3,587.84; that 
there is due and owing on the claim of R. F. C. after allowing all credits 
and payments thereon $67,056.18 and interest thereon from May 31, 
1941, at the rate of 5% until paid. That no report of the final closing 
of the liquidation of said bank has been made and orders of the court 
thereon have been entered. The Banking Commissioner, acting in pur- 
suance of Art. 465, R. C. S. and for the purpose of creating a trust fund 
for the benefit of the above mentioned non-claiming depositors and 
creditors has deposited the sum of $3,587.84 with a State Bank selected 
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by the State Banking Board of Texas, which sum is now held in trust 
in pursuance to Art. 465, R. C. S. Previous to the filing of this suit 
R. F. C. made a formal demand in writing to the Banking Commissioner 
of its claim, and demanded the balance on hand in such fund should 
be subjected to the payment of the unpaid balance of the claim of 
R. F. C. against said Bank. The Banking Commissioner refused said 
demand. The court found as conclusions of law in substance the 
Commissioner had unlawfully gone into the assets of the bank and set 
up an authorized trust fund under Art. 465 for non-claiming negligent 
claimants who have failed to file their claims and have same approved 
by the Commissioner as required by Art. 456-457 and 463, to the 
prejudice and damage of the diligent plaintiff claimant R. F. C.; 
further the claim of non-claiming depositors and creditors not having 
been presented to the Banking Commissioner is neither sueable nor pay- 
able and the Commissioner has gone into the assets of the bank and 
set up an unauthorized trust fund for said non-claiming depositors, 
contrary to the terms of Art. 465 and to the prejudice and damage of 
the diligent claimant R. F. C.; that the Reconstruction Finance 
Corporation, in exercising diligence timely presented its claim to the 
Commissioner for allowance and approval, and is entitled to plead the 
Statute of Limitations of 90 days under Art. 456 against the defendant 
in that the non-claiming depositors and creditors failed to make demand 
for their money and file their claims with the Banking Commissioner 
within 90 days after the Banking Commissioner gave the statutory 
notice to creditors of the insolvent bank; on May 22, 1937 and May 22, 
1941; the R. F. C. is entitled to plead the statute of limitations of 
two years against the Commissioner, likewise is entitled to plead the 
four year statute of limitations; further, that in equity under the 
doctrine of stale demands, laches and abandonment, the fund is not 
to be held forever for the benefit of the non-claiming creditors and 
depositors who have neglected and failed to timely present and file 
their claims in accordance with the statutes and notices given by the 
Banking Commissioner. 


The money advanced by the R. F. C. is a claim against the estate 
of the insolvent bank. The R. F. C. is a creditor of the insolvent 
bank. Reconstruction Finance Corporation v. Gossett, Banking Com’r, 
et al., 130 Tex. 535, 111 S. W. 2d 1066. In this case is set out the 
debenture which is substantially a debenture of the same nature as 
the one relied on here by said R. F. C. It is a claim which is classified 
in accordance with the classification made by the Banking Commis- 
sioner which we have heretofore copied herein. The money held on 
deposit by the Banking Commissioner for the non-claiming depositors 
must have been derived from the assets of the bank. All claiming credi- 
tors and depositors have been paid save and except the R. F.C. The 
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question here posed is whether the Commissioner of Banking should 
apply the fund held for the non-claiming depositors to the partial liquida- 
tion of the claim of R. F. C., or hold same in trust for such non-claiming 
depositors. 


In the case of Reconstruction Finance Corporation v. Brady, 
Tex. Civ. App. 150 S. W. 2d 357, Wr. Ref., we held that funds de- 
posited with the bank to secure the return of keys for safety deposit 
boxes, a sum representing unclaimed deposits were assets of the bank 
and subject to the liquidation of the claim of the R. F. C. superior 
to the claims of depositors failing to prove their claims in accordance 
with Art. 456, and 457 R. C. S., in failing to prove same within two and 
four years of the date of the notice. In this case the claim of 
R. F. C. was founded on a loan to the Commissioner as Receiver for 
the bank in the sum of $876,200. The proceeds of this loan were 
used to liquidate the claims of depositors and creditors who had proved 
their claims. The portion thereof applicable to the claims of the 
non-claiming depositors was over the protest of the Commissioner 
awarded to the R. F. C. 


The only ground of distinction between the above case and the 
case at bar urged by the appealing defendants is that the R. F. C. 
claim here is founded on a debenture of the class and character 
mentioned in the Reconstruction Finance Corporation v. Gossett, 
supra. That case is authority for the proposition that the R. F. C. here 
is a creditor of the bank, as a creditor of the bank entitled to pay- 
ment out of the assets of the bank in the hands of the Receiver, 
to which under the law a depositor or other creditor has not a prior 
right. In R. F. C. v. Brady, supra, the non-claiming depositors, if 
they had complied with the law for presentation of their claims would 
have had a right superior to the R. F. C. It is implicit in the 
decision and reasoning of the case that by failure to claim the funds 
applicable to their claim as depositors they lost their priority. Here 
also we think that by failure to assert their claims the non-claiming 
depositors abandoned their claim to priority, and by abandonment 
lost their claim to such priority. 


The liquidation of the assets of an insolvent bank is a statutory 
trust—a statutory trust of which the Commissioner of Banking is the 
Trustee. It is, we think, a trust of expedition. It can not be the 
policy of our Legislature that funds fairly and equitably subject to 
the liquidation of claims of creditors of the insolvent bank should be 
tied up for great periods of time, to the end that same may be 
escheated to the State. The requiring of the presentation of claims 
within 90 days after the notice provided for in Art. 456 of the Re- 
vised Civil Statutes is intended to promote the speedy liquidation of 
the trust. The obligations due to the depositors were payable on 





342 THE BANKING LAW JOURNAL 


demand. It is a fair inference, we think, from the lapse of time, that 
claims will never be presented for the deposits in question here; like- 
wise a fair inference that the non-claiming depositors have abandoned 
all claim to their deposits, all claim to the preference given them 
by law. There is no error in the record, and the judgment of the 
trial court is in all things affirmed. 


Recovery on Check Given in Consideration for 
Future Services 


Griffin v. Louisville Trust Co., Court of Appeals of Kentucky, 226 S. W. 
Rep. (2d) 786 


Decedent executed a check for $6,000 to his housekeeper for 
services to be performed in the future. The check, however, was 
returned unpaid to the housekeeper on account of insufficient funds 
in decedent’s bank account. After decedent’s death, it was held that 
the housekeeper could recover amount of check from decedent’s 
executor since the evidence plainly showed that check was given for 
services to be performed in the future and that said services were 
rendered faithfully and efficiently. 


James T. Robertson, Louisville, for appellant. 


J. Verser Conner, Louisville, (deceased), Brown, Greenebaum & 
Eldred, Louisville, for appellee. 


SIMS, C. J—lIn a suit to settle the estate of William Mann, 
deceased, Mrs. Carrie Griffin filed answer, counter-claim and cross- 
petition wherein she sought to recover from Mr. Mann’s executor, The 
Louisville Trust Company, $6,000 on a check decedent executed to her 
on Oct. 30, 1945, which the Bank refused to pay on account of lack of 
funds when the check was presented for payment on Oct. 31, 1945. 
The commissioner in an exhaustive report found against Mrs. Griffin 
on the ground that the check was not given for a consideration, nor 
was it a completed gift since it was not cashed during Mann’s life. 
The chancellor overruled the exceptions filed to the report and entered 
judgment denying recovery to the appellant. 

On this appeal all parties admit that the check is not valid as a 
gift because until a check is either paid or accepted by the drawee, 
it is incomplete as a gift and the death of the drawer operates as a 
revocation of the check. Am. Jur. “Gifts” §§ 95 and 98, pages 779-781; 
Throgmorton v. Grigsby’s Adm'r, 124 Ky. 512, 99 S. W. 650; Dickerson 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §342. 
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v. Snyder, 209 Ky. 212, 272 S. W. 384; Pikeville Nat. Bank & Trust Co. 
v. Shirley, 281 Ky. 158, 185 S. W. 2d 431. Under KRS 356.189, a 
check does not operate as an assignment of any part of the funds to 
the credit of the drawer in the bank. 

Likewise, it is admitted that if this check was given in payment 
for past services which Mrs. Griffin rendered deceased, she cannot 
recover. He had paid her in full by the week for the services as 
they were rendered, and even though her services were worth more than 
the wages she received under her contract with deceased, there would 
be no consideration for this check since a moral obligation does not 
furnish a consideration for a new contract where there is no legal 
obligation. 12 Am. Jur. “Contracts” § 93, p. 586; § 100, p. 595; 
Holloway’s Assignee v. Rudy, 60 S. W. 650, 22 Ky. Law Rep. 1406, 
53 L. R. A. 353; Howard v. McNeil, 78 S. W. 142, 25 Ky. Law Rep. 
1394; also see annotations in 17 A. L. R. 1299 and 79 A. L. R. 1346. 


If there was any consideration to support this check, it was for 
services to be performed in the future for Mr. Mann by Mrs. Griffin. 
It will be necessary to give a brief picture of the Mann household, the 
services Mrs. Griffin rendered and then to turn to the evidence for a 
solution of this controversy. 


Mrs. Griffin started working for Mr. Mann in 1938 as a housekeeper 
when she was 58 years of age. He had been totally blind for some 
fifteen years and lived in a large house in Louisville with two sisters, 
one of whom was deaf and dumb. The afflicted sister died soon 
after Mrs. Griffin entered Mr. Mann’s service and the other sister 
lived only about a year. Mrs. Griffin's wages were $8 a week which 
were raised to $10 in about 1940. In December her wages were in- 
creased to $25 per week at the suggestion of a nephew of Mr. Mann 
and decedent gave her a $50 Christmas present that year. 

Mr. Mann was a retired traveling salesman, whose chief interest 
was in flowers and he maintained a greenhouse on his premises. 
Although totally blind and a man advanced in years, Mr. Mann was 
quite active about his place and in caring for his flowers. Mrs. Griffin 
did everything for him; the housekeeping, the marketing, the cooking, 
the laundry and the firing of the furnace. In addition to all this, 
she read to Mr. Mann and went about town with him and would go 
into his lockbox. She wrote all of his checks, which he signed. She 
was Mr. Mann’s eyes and hands and cared for him 24 hours a day. 
Being unable to distinguish night from day, Mr. Mann would at times 
water and work his flowers in the middle of the night, and some- 
times got lost in his garden and would have to call Mrs. Griffin to 
come and get him. She seems never to have lost patience with, nor 
tired from serving him. 

Mr. Mann died testate on February 1, 1946, leaving an estate of 
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$130,000 which was devised to his nephews, as he had no nearer kin. 
By a codicil executed in 1942, he devised Mrs. Griffin $1000 and a 
choice of certain furniture in his home. On Oct. 30, 1945, he gave 
Mrs. Griffin a check for $6000, which she wrote and he signed. The 
following day she opened an account in the Louisville Trust Company 
and deposited the check to her credit. Mr. Mann then had only 
$2104.18 on deposit and the check was returned unpaid the next day 
to Mrs. Griffin at the Mann home by Mr. Furnish, an employee of 
the Bank, on account of insufficient funds. She invited Mr. Furnish 
in for a visit with Mr. Mann, but he declined the invitation for lack 
of time. 


No one questions the genuineness of Mann’s signature to the check 
and it was not contended that he did not know he was executing 
a check to Mrs. Griffin for $6000. However, it is shown that Mann 
although worth $130,000, never had as much as $6000 on deposit but 
one time during the ten years immediately before his death—his 
balance was $9000 on April 12, 1943. At the time of Mann’s death 
his balance was $736.74. In October 1945 he had $5000 in bonds 
called, but he left this sum with his broker to be reinvested. The 
broker was unable to buy the security Mr. Mann wanted and this sum 
was in cash in the broker’s hands when Mann died. 


Practically all of Mrs. Griffin’s testimony was incompetent under 
§ 606 (2) of the Civil Code of Practice because it related to con- 
versations and transactions with deceased. Edward H. Hinkle, a trust 
officer of the Bank, testified that the check bore Mann’s signature 
and that Mrs. Griffin opened an account and deposited the check in 
the Bank on Oct. 31, and it was returned to her unpaid on Nov. 1, 1945, 
for lack of sufficient funds. 


All of Mrs. Griffin’s witnesses were reliable and reputable people 
who were neighbors and friends of deceased and of his family, with 
ample opportunity to observe the facts about which they testified. 
Furthermore, they appear not to be interested in the outcome of this 
suit and their testimony was a fair and unprejudiced narration of 
facts within their knowledge. 


Oscar Nettleton, an employee of the Yellow Cab Company for 
15 years and who often drove Mr. Mann, testified that Mrs. Griffin’s 
health had failed under her strenuous duties. He stated Mr. Mann 
said, “Mrs. Griffin was a godsend to him”; and that he did not want 
her to die before him because, “I don’t know what I would do without 
her.” Deceased mentioned to him several times that he had drawn 
this $6000 check and given it to Mrs. Griffin. 

Mrs. Julia Spellman, a next-door-neighbor to deceased, testified that 
Mr. Mann regarded Mrs. Griffin very highly and appreciated her services 
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to him and once told witness that he didn’t think he could live very 
long without Mrs. Griffin. 

Mr. C. B. Sims, a postal employee for 39 years whose home was 
next to deceased, stated that Mr. Mann’s blindness made him peculiar 
and “in later years he seemed to draw himself in more . . . and 
had great consolation having her ( Mrs. Griffin) around, an depending 
upon her almost like a child.” 

Mrs. Marie L. Haury, a life-long friend of deceased and his family, 
testified that Mr. Mann told her of his great appreciation of Mrs. 
Griffin when witness visited his home. She expressed herself in these 
words: “He said he didn’t know what he would do without her. 
In his later years, when his health became worse, he expressed to me 
that he was afraid she might die before him, or would have to leave 
him, and he said he did not know what he would do without her.” 


Here, we have an old, blind man with no relatives nearer than 
nephews living alone in a large house with an old lady who had 
served him for more than seven years and to such an extent that she 
had become broken in health, which fact he knew. Mr. Mann appears 
to have been a gentleman of refinement and appreciation. He was 
worth something over $130,000 and was paying Mrs. Griffin but a 
meager wage for the service she was performing, and his great concern 


was that she might leave him before he died. It is clear to our minds 
from the competent testimony of the four witnesses to whom we have 
just referred that Mr. Mann executed this $6000 check to Mrs. Griffin 
in consideration of her remaining with and caring for him until the 
end of his days, which she did, and not for services theretofore per- 
formed for which he had paid her in full. 


It is argued by the executor that Mrs. Griffin did not agree to 
remain with Mr. Mann until his death, hence the consideration for 
which the check was given was not for future services. The answer 
to that is she did remain with him and nursed the old gentleman 
during his last illness. 


The instant case is strikingly like Foxworthy, v. Adams, 136 Ky. 403, 
124 S. W. 381, 27 L.R.A., N.S., 303, Ann. Cas. 1912 A, 327. Before his 
death Foxworthy gave a check to his wife for $500, and another check 
in the same amount to his physician, Dr. McClure. Neither check was 
paid during the life of the drawer because he was somewhat short on 
cash although he left an estate of some $10,000 or $12,000. This court 
held the check to the wife was a gift and was without consideration 
as it was her duty to nurse and care for her husband, and his death 
before payment of the check revoked the gift. But that the check 
given to the doctor was supported by consideration even though the 
evidence showed Foxworthy only owed his physician $180.05, and a 
paper executed about the time he gave the check recited that the 
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balance of the $500 was a present to Dr. McClure. It was there said 
that although Foxworthy used the word “present,” the balance of the 
check over the $180.05 was to pay the doctor for services thereafter 
to be rendered. The opinion does not show that Dr. McClure agreed 
to perform any future services for his patient, but it does show that 
he did perform them. Likewise, the evidence before us plainly 
shows that Mr. Mann executed this check to Mrs. Griffin for services 
to be performed in the future and that she rendered them faithfully 
and efficiently until his death. 


The judgment is reversed with directions that one be entered in 
conformity with this opinion. 


Gift of Savings Passbook 


Hoey v. Dell, Superior Court of New Jersey, 71 Atl. Rep. (2d) 394 


Mere delivery of savings bank passbook, with the intent to make 
a gift of the deposit, carries with it the fund where the donor re- 
linquishes dominion and control of the account. Decedent, in this 
case signed the withdrawal slip on the account and gave it to her 
daughter together with the passbook saying, “Anna, I am giving you 


99, 66 


this as a gift”; “you have been a good daughter to me.” The court 
found in this evidence the requisites of a valid gift, namely, a dona- 
tive intent on the part of the donor; actual delivery of the subject 
matter of the gift and divesting herself of all ownership and dominion 
over the subject matter of the gift. 


McGlynn, Weintraub & Stein, Newark (Edward McGlynn, Newark, 
appearing), for plaintiff. 


Sanderson & Engel, Newark (Frederick W. Engel, Newark, appear- 
ing), for defendant. 


STEIN, J. S. C—Mary Jane Hoey died February 1, 1949, leaving 
a last will and testament dated March 25, 1940, in which she named the 
plaintiff as her executor. Her estate consisted of real estate and cash 
in banks. One such account was in the Savings Investment and Trust 
Company of East Orange (Special Interest Department) in which there 
was on deposit on January 3, 1949, the sum of $6,020.15. Claiming that 
amount on deposit to have been a gift by her mother to her in her life- 
time, the defendant withdrew the same from the bank on January 4, 
1949. On that day the defendant went to the bank with a Mr. Kehlbeck 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §606 
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and presented a slip signed in blank and the bank book. The bank re- 
quired Mr. Kehlbeck to sign his name as a witness and thereupon the 
bank teller filled in the blank spaces, such as the date and the amount. 

Plaintiff charges in his complaint that the decedent who was 74 years 
of age and without advice of counsel was coerced by the defendant, who, 
the plaintiff says stood in a confidential relation, through misrepresenta- 
tion, fraud and deceit practiced upon her to execute the draft for the 
withdrawal of the money. 


The testimony of the defendant is that on Thanksgiving Day, 
November, 1948, her mother partook of her Thanksgiving Day dinner 
in her home, together with two of defendant’s daughters and their hus- 
bands; that after dinner she entertained as a guest a Mr. Kehlbeck. 
After dinner she says her mother: asked her for a pen with which she 
signed the withdrawal slip on the account and gave it to her together 
with the passbook saying, “Anna, I am giving you this as a gift”; “you 
have been a good daughter to me.” “I don’t think I will be with you 
next Thanksgiving.” “When I leave there is bound to be a fight. There 
will be less to fight over.” Defendant says she walked into the living 
room and showed the bank book and the slip to her husband and others. 
She also says that Mr. Kehlbeck was present when she offered her 
mother the pen and that he saw the bank book on the table. Mr. Kehl- 


beck corroborates this statement. He says he saw the decedent give the 
slip and the bank book to the defendant, but did not recollect what the 
mother said at the time. 


Plaintiff being the executor of decedent’s estate and suing as such, 
counsel for the plaintiff in his brief argues that the testimony of de- 
fendant in regard to statements of the decedent in her lifetime are in- 
competent under R. S. 2:97-2, N. J.S. A. The complaint charges mis- 
representation, fraud and deceit on the part of defendant, hence the 
statute has no application. 

Christian Dell, the husband of the defendant, says he was present 
in the living room together with his sons-in-law and others when his wife 
came in after dinner with the bank book and the withdrawal slip saying 
“See what I got from my mother.” He says he opened the book and 
saw the slip and that his wife showed the book to some of the others in 
the room. He identified the slip and the book. He says his wife brought 
her mother into the living room where they were all seated and that 
he thanked his mother-in-law for the gift which she had given to his wife, 
and that she replied “I want Ann to have it. She has been very good 
to me.” His testimony is corroborated by the son-in-law Arthur 
Redmond. . 

I find in this testimony the requisites of a valid gift, namely, a dona- 
tive intent on the part of the donor; actual delivery of the subject mat- 
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ter of the gift and a stripping by the donor of herself of all ownership 
and dominion over the subject matter of the gift. Bankers Trust Co. v. 
Bank of Rockville, etc., 114 N. J. Eq. 391, 168 A. 733, 89 A. L. R. 697. 

The fund in this case was on deposit in the special interest depart- 
ment from which it could not be withdrawn without the bank book be- 
ing presented with the withdrawal slip. It seems to be well settled that 
the delivery of the savings bank passbook without more, with the intent 
to make a gift of the deposit, carries with it the fund where the donor 
relinquishes dominion and control of the account. Borthwick v. Skur- 
zynski, 139 N. J. Eq. 520, 52 A. 2d 443, affirmed 141 N. J. Eq. 363, 57 
A. 2d 216; Rush v. Rush, 138 N. J. Eq. 611, 49 A. 2d 238. 


Judgment in favor of defendant. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Attachment of Trust Corpus; Spendthrift Provision 


In re Trainer, Pennsylvania Superior Court, Nos. 121,122 


Testator, after setting up his residuary estate in trust, provided for 
payment of 4 of the income “to my son John A. Trainer, for and during 
the term of his natural life, and upon his death, whether before or after 
my decease, to pay the same unto his children, share and share alike, 
until such children respectively attain the age of 25 years, and when 
and as each child attains that age, he or she shall be paid his and her 
equal share of the one-fourth part of the principal of my said trust 
estate, and the trust shall cease and determine as to him or her.” There 
was a further provision that “all of the parties shall not have the right 
or power, in law or equity or otherwise, to anticipate the principal of 
their share prior to the time when I intend they shall receive it, either 
by assigning or otherwise disposing of such share.” The son died in 
1947 at which time his son (testator’s grandson) was 50 years of age. 
An attachment execution was issued in 1948 against the grandson. There 
was no provision in the spendthrift clause that the grandson’s interest 
in the corpus of the testator’s estate would not be liable for his debts, 
and all the requirements for transfer of that interest had been fulfilled, in 
that the life tenant was dead and the grandson had attained the age of 
25 years. Therefore, it is proper to make distribution of the grandson’s 
interest to the attaching creditor under the execution. 


Retention of Corporate Stock by Trustees 


Estate of McManes, Pennsylvania Orphans’ Court, No. 160 


The provision in the will did not confine the trustees to investment 
’ in “legal securities,” but in it the decedent did state that “I forbid the 
purchase of any shares of stock saving in connection with the stock 
dividends or stock allotments upon shares held by me at my decease.” 
In exchange for shares of stock owned by decedent in a holding com- 
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pany, upon recapitalization of such company, the trustees received shares 
of stock in the principal subsidiaries of the holding company. In later 
proceedings before the Securities and Exchange Commission involvng 
one of the subsidiaries, the trustees received in exchange for stock in 
that subsidiary shares of stock in the latter corporation’s subsidiary, an 
operating company. In effect, all that happened was that the trustees 
received certificates of direct ownership in the subsidiaries where before 
they had indirect ownership. The court here holds that the stock received 
was the substantial equiyalent of the stock exchanged therefor and con- 
sequently it was within the power of the trustees to receive and hold 
the stock received under the provision of the will quoted above. 


Joint Savings Accounts; Revocation 


Estate of Morstatt, N. Y. Surrogate’s Court, 123 N. Y. L. J. 1001 


Decedent at the time of his death possessed personal property aggre- 
gating $30,000 in value, consisting principally of eight savings bank 
accounts which were survivorship accounts in the names of decedent 
and his widow. The decedent made a will shortly after his wife had 
been stricken with a mental illness in which he provided for several 
legacies to persons other than his widow. Payment of the legacies 
could not be made without resorting to the savings accounts. While 
the decedent may have intended to revoke the accounts, it could not 
be effected in this way. The executors of decedent’s estate are, there- 
fore, compelled to turn the accounts over to the committee having 
charge of the widow’s affairs. 


Liability of Executor for Assets 


Estate of Schwartz, Pennsylvania Superior Court, No. 259 


Decedent died in March, 1948, and his widow obtained letters of 
administration in his estate and continued to operate decedent’s small 
store, with her stepdaughter’s consent, for the purpose of selling it as 
a going concern. The widow died in August, 1948, and the widow’s 
brother obtained letters testamentary under her will. After widow’s 
death, the stepdaughter petitioned to have the letters of administration 
which had been issued to the widow in decedent’s estate revoked. The 
stepdaughter then became executrix c. t. a. of decedent’s estate. The 
widow’s brother, as executor of her estate, turned over the assets of 
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decedent’s estate to the stepdaughter and in his account as the widow’s 
executor charged himself with these assets with the notation that they 
had been turned over. This was not proper and audit could be refused, 
since the turning over was prior to the audit of the account. However, 
in this case, in order to save costs, it was agreed that it be treated as 
though no assets had been delivered to the stepdaughter. 


Discretionary Power of Sale 


Estate of Good, N. Y. Surrogate’s Court, 123 N. Y. L. J. 892 


A power of sale appears in the text of testator’s will immediately 
following the gift of all of the remainder of the testator’s property, real 
and personal, to his trustees and reads: “to have and to hold the same 
in trust for the uses and purposes following, to wit; from time to time, 
to sell, convey, lease, exchange or assign any of such real or personal 
property, whether or not divided into shares or parts as hereinafter 
directed, in such manner, for such sum or sums of money or its equiva- 
lent and upon such terms as they or the survivors or survivor of them 
may elect.” The court, in construing the will, held that this authority 
to sell, applicable to all realty and personalty, is clearly discretionary. 
The authority to sell and convey, from time to time, related not only 
to real property but to all personal property as well. 


Payment of Annuities; Right to Withdraw from Corpus 


Arkansas National Bank of Hot Springs v. Mayer, Arkansas Supreme Court, 
No. 4-9023, 91 Arkansas Law Reporter 83 


The use of the word “annuity” by testatrix in her will in regard 
to the payment of specified amounts of income to four beneficiaries 
from a trust created in her will does not necessarily and invariably 
authorize withdrawals from the trust capital to supplement net income 
when the income is insufficient. The use of the word “annuity” is an 
indication that the testatrix contemplates as fixed income to the bene- 
ficiaries, but it is not conclusive; the problem is that of ascertaining the 
intent of the testatrix. Consequently, when testatrix provided in her 
will that the trustee “shall keep my estate together”; that the trustee 
should use “so much of the income as may be necessary” to provide 
the annuities to the beneficiaries; for a remainder to the children of 
the life beneficiaries; and for the support of an insane brother stating 
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explicitly that his care is to be a first charge against the estate and is 
to be honored at the expense of the other beneficiaries, the court found 
that is was not testatrix’s intent to authorize inroads upon the trust 
corpus to supplement the reduced income of the four beneficiaries. 


Acceleration of Trust Remainder 


Trenton Banking Company v. Hawley, New Jersey Superior Court, Docket 
No. C-1774-48 


Testatrix bequeathed the income from a certain testamentary trust 
to a daughter, with remainder, upon the death of the daughter, “to her 
children and to the issue then surviving of any deceased child or 
children of my said adopted daughter, Betty Anne Stokes Hawley, such 
issue of any deceased child to take the share which their parent would 
take if living, to be divided among such issue equally per stirpes and 
not per capita.” The testatrix died in 1946, survived by the daughter 
and the latter’s two children and shortly thereafter a third child was 
born. In 1949, the daughter attempted to accelerate the remainder by 
an unconditional release “of all her right, title and interest in her life 
estate in the trust and an exoneration of the trustee from any and all 
responsibility or liability in the administration of the trust.” Although 
a deposition of a physician was offered for the purpose of showing that 
an operation had been performed rendering the life tenant sterile, it was 
also indicated that the sterility might not be permanent. Consequenty 
the class of beneficiaries of the remainder would remain open and could 
not, therefore, be accelerated. 


Administrator’s Fees; Attachment for Individual Debt 


Sellers v. Schiesser, Pennsylvania Court of Common Pleas, 66 Montgomery 
County Law Reporter 67 


An administrator was indebted on a judgment note in his individual 
capacity. The creditor attempted to attach the goods, chattels, etc., 
of the estate which the debtor was administering, to secure payment 
of the note out of the administrator’s commission. The attendant in- 
convenience to distributees and the delay in settling estates that would 
result from such a procedure makes it necessary for public policy reasons 
for the courts to declare such an attachment to be of no effect. The 
attachment was therefore dissolved. 








TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Estate Tax—Jointly Owned Property 


Estate of Samuel, Hirsch, U. S. Tax Court, 14 T. C. No. 62 


Decedent’s gross estate for Federal tax purposes consisted of assets 
of a value of $26,404.15 held in decedent’s own name, personal property 
of a value of $235,990.30 held in the joint names of decedent and his 
wife, and insurance on decedent’s life in the face amount of $14,200.16. 
From these assets the executrices of decedent’s estate paid funeral and 
administration expenses and debts of the decedent in the total amount 
of $62,585.23, including arrears in income taxes and interest thereon in 
the amounts of $40,957.23 and $12,202.68 owned by the decedent to the 
Federal and state governments, respectively, on joint returns filed by 
decedent and his wife in prior years. In computing decedent’s net estate 
under section 812 (b) of the Internal Revenue Code, respondent limited 
deductions for such expenses and debts to the amount of $26,404.15 rep- 
resenting the value of property held by decedent in his own name at 
death. It was held that the personal property jointly owned by de- 
cedent and his wife constituted “property subject to claims” within the 
meaning of section 812 (b) and therefore petitioner is entitled to deduc- 
tions in the amount of $62,585.23 in computing the value of decedent’s 
net estate under the provisions of section 812 (b) of the Internal Rev- 
enue Code. 


Value Established for Gift Tax Purposes 


Estate of Gould v. Commissioner, U. S. Tax Court, 14 T. C. No. 49 


Where a taxpayer purchased a diamond ring at retail and gave it to 
his wife one week later, the value of the ring for gift tax purposes is de- 
termined to be an amount equal to the total purchase price paid by the 
taxpayer for the ring, including the 10 per cent Federal excise tax which 
the seller added to the price and later paid to the collector of internal 
revenue, since that sale is the best evidence of value in the record. 
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Right of Executor to Collect from Insurance Company 


Estate of Palliser, N. Y. Court of Appeals, July 19, 1949 


The entire proceeds of an insurance policy on decedent’s life were 
paid to the beneficiary, in 1937. In 1940, upon a reaudit of the estate, 
the amount of the policy was included in decedent’s estate for Federal 
estate tax purposes and a deficiency was assessed. The beneficiary died, 
destitute, in 1940, having previously dissipated the funds of the policy 
received by her and in 1945 the executors took action to have that por- 
tion of the Federal estate tax allocable to the policy of life insurance 
charged against the insurance carrier, under Sec. 124 of the New York 
Decedent Estate Law (the apportionment statute), and Sec. 827 of the 
Internal Revenue Code. Sec. 124 of the New York law provides that 
the executor may recover the proportionate amount of the tax from 
“whomever is in possession” or from the “persons interested in the es- 
tate.” It is held that a “person interested in the estate” can only mean 
a person who has a “beneficial interest in the estate and who expects to 
share, or has received a share of assets left by the decedent,” either as 
transferee or trustee. An insurance company does not come within this 
definition. The executor cannot, therefore, collect the allocable portion 
of the tax from the insurance company under the apportionment statute. 


Trust Funds Excluded from Gross Estate 


Estate of Irene de Guebriant v. Commissioner, U. S. Tax Court, 14 T. C. No. 79 


Respondent included in the gross estate of decedent, a non-resident 
alien not engaged in business in the United States at the time of her 
death, one-half of certain trust funds deposited in the name of the 
trustees in a New York bank to which she was entitled as a remainder- 
man. He also included in decedent’s gross estate bonds of the United 
States issued both before and after March 1, 1941, as well as United 
States certificates of indebtedness issued subsequent to March 1, 1941, 
plus the account interest on all these obligations. Respondent increased 
the value of certain stock over the amount reported in the estate tax 
return of decedent. The deficiency he determined against the estate 
of the decedent resulted from these actions. It was held that one-half 
of the trust funds to which decedent was entitled as a remainderman 
were excludable from her gross estate as a deposit “by or for” her within 
the meaning of section 863 (b) of the Internal Revenue Code. It was 
held further that the United States bonds and certificates of indebted- 
ness issued after March 1, 1941, plus interest accrued thereon were 
includible in decedent’s gross estate. 
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Discretionary Power to Accumulate Income 


Estate of Mary H. Hays v. Commissioner, U. S. Court of Appeals, Fifth 
Circuit, No. 12973 


Decedent conveyed to herself, as trustee for her four children, cer- 
tain property subject to a mortgage. She reserved to herself the right, 
as trustee, to pay off the mortgage notes out of income from the trust 
property, or in such manner as she considered to be for the best interest 
of the beneficiaries. She reserved the additional rights to accumulate 
income and add it to principal, and terminate the trust during her life- 
time. Upon termination of the trust, the principal was to go to the 
beneficiaries or their heirs at law. The value of the trust property is 
held not includible in the gross estate. Where the trustee became pri- 
marily liable on the mortgage obligation, there was no reservation of 
income by decedent on account of the provisions for payment of the 
obligation by the trustee. The power to accumulate income is not one 
to designate who should enjoy the trust income, where such power is 
the usual discretionary one in the case of spendthrift trusts, and is 
subject to the jurisdiction of a court of equity. The power to terminate 
the trust is not one to change enjoyment, where equitable title to the 
absolute fee was transferred to the beneficiaries. 


Funded Insurance Trust 


Estate of Garrett v. Commissioner, U. S. Court of Appeals, Second Circuit, 
No. 2, Docket No. 20775 


In 1923, decedent transferred life insurance policies and income- 
producing securities in trust. The income was to be used to pay the 
premiums for the insurance, with the balance to go to the decedent’s 
wife and children. The trustees could cash in the policies in the event 
of an emergency, or to pay for premiums on other policies. Decedent 
died in 1940. The transfer of the insurance policies and of the propor- 
tionate part of the securities needed to maintain the insurance is held 
taxable as a transfer in contemplation of death. 


Gift Tax—Interest of Wife in Realty under State Law 


Cc. J. Carlton v. Commissioner, U. S. Tax Court, 8 T. C. Memo Docket 
No. 17836 


Donor contended that his wife had an equitable interest of at least 
20% in certain real estate made the subject of gifts in trust. Donor urged 
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that the wife’s alleged interest arose from her marital rights under 
Florida law, and from the facts that she had provided part of the pur- 
chase price, and had contributed both money and labor in the joint im- 
provement and accumulation of the real estate. It is held that all of the 
property belonged to donor for gift tax purposes, where the wife has 
but a contingent interest in her husband’s property under Florida law 
during his lifetime, and there was a failure of proof that the value of the 
property reflected economic contributions by her. 


Employees’ Trust 


Lincoln Electric Company Employees’ Profit-Sharing Trust, Cleveland Trust 
Company, Trustee v. Commissioner, U. S. Tax Court, 14 T. C. No. 78 


In December 1941, the Lincoln Electric Company, pursuant to a 
resolution of its board of directors, established a trust for the benefit of 
890 of its employees, which included most of its employees, and paid 
$1,000,000 to a trustee for the purposes of the trust. There was no pro- 
vision for any future contributions to the trust and no formula for the 
sharing of any future profits and no further contribution was made. 


The trust was to continue for a term of 10 years, unless distribution 
of all the share interests pursuant to its terms had been fully completed 
prior thereto. It was held that the trust was not an exempt trust 
within the purview of section 165 (a) of the Internal Revenue Code 
as interpreted by Treasury Regulations 111, section 29.165-1 and the 
trust indenture created a single trust and not a separate trust for each 
of the persons named as a beneficiary in the trust instrument. 


Charitable Remainder 


Estate of Mary P. Morse v. Commissioner, U. S. Court of Appeals, Second 
Circuit, No. 193, Docket No. 21577 


Decedent transferred property in trust, with remainder to charity. 
She directed the trustee to invade the remainder to such extent as may 
be necessary for the “proper care, support and maintenance” of the 
life tenant. It is held that the possible invasion was limited to a defi- 
nitely ascertainable standard, that is the maintenance of the life tenant 
in her accustomed standard of living. Hence, the remainder to charity 
could be definitely ascertained for purpose of allowing the charitable 
deduction. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Bank Investments 


NVESTMENT policies of com- 
mercial banks, insurance com- 
panies and other institutional in- 
vestors will be influenced by Treas- 
ury refunding operations over the 
next two years, according to “Debt 
Management,” a bulletin issued by 
the Institute of International Fi- 
nance of New York University. 
This study, written by Dean 
Rowland Collins and Dr. Marcus 
Nadler, notes that insurance com- 
panies, savings banks and other in- 
stitutional investors are interested 
in long-term Governments with 
higher coupon rates, and are large 
buyers of these securities when- 
ever mortgages or corporate and 
other securities yielding higher re- 
turns are not available. These in- 
stitutional investors are indirectly 
diverted to other markets when the 
Treasury offers obligations bearing 
low interest rates. For example, 
when the return on the longest 
term tap issues (the noneligible 
214s, 1967-72) was around 2.25 to 
2.30 per cent per annum, there was 
a strong inducement for savings 
banks and insurance companies to 
seek other outlets for their funds. 
The Treasury is the pacemaker 
and the interest rate policy 
adopted, states the study, has an 
important bearing on yields of 
other high-grade bonds bought by 
institutional investors. Suppose the 
Treasury, in its refunding opera- 


tions through 1951, should offer a 
substantial volume of medium- 
term issues, of five to twelve year 
maturity with coupons ranging 
from 114 to 2 per cent. This would 
have a marked effect on prices and 
yields of both medium-term tax- 
exempt obligations and corporate 
bonds. Yields on all high-grade 
issues would similarly be affected 
if the Treasury, in raising new 
money to meet its current deficits, 
were to offer long-term Govern- 
ments with a 2!/ per cent coupon. 
Such a flotation would diminish 
the demand for corporate and tax- 
exempt issues by institutional in- 
vestors and cause a price decline. 

Dean Collins and Dr. Nadler 
also take occasion to comment on 
the disagreements between the 
Treasury and Federal Reserve au- 
thorities on fiscal and credit poli- 
cies. Note is taken of the fact that, 
at times, the Treasury’s objectives 
of low interest rates and govern- 
ment bond support have placed the 
Reserve authorities in a difficult 
position in their efforts to curb 
credit expansion. However, the 
authors feel that the differences of 
opinion between the two agencies 
are not irreconcilable, and that 
some progress has recently been 
made in establishing a co-ordinated 
credit policy. 

Toward the end of 1949 and in 
the early part of 1950, it is ob- 
served, there was agreement on 
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certain policies. Short-term rates 
were permitted to fluctuate more 
widely than before, and the Re- 
serve authorities sold long-term 
Governments even when the mar- 
ket for these securities was weak. 
This greater flexibility in short- 
term rates and wider fluctuation 
in long-term rates will enable the 
Reserve to exercise a greater in- 
fluence on business activity; it ap- 
pears likely that money rates will 
be permitted to firm up in periods 
of good business activity and to 
decline when conditions deterio- 
rate. It may also be assumed that 
the monetary authorities will 
quickly react to any decline in 
business activity, particularly if it 
is accompanied by a substantial 
increase in unemployment. 


National Debt Interest 


Although a substantial reduction 
in the Federal debt has been ef- 
fected since the end of the war, in- 
terest charges have risen by about 
half a billion dollars. During 1949, 
interest on U. S. Government se- 
curities totaled some $5.5 billion; 
in 1946, when Treasury indebted- 
ness was at its peak, interest 
charges amounted to $5 billion. 


This anomaly is explained in a 
recent Monthly Review of the 
Federal Reserve Bank of New 
York. Savings bond sales have ex- 
ceeded redemptions each year. At 
the same time accruals of interest 
on Savings bonds have been at 
progressively higher rates as the 
bonds outstanding have moved 
closer to maturity; interest on 
these bonds, it must be remem- 
bered, is accrued at a rate corre- 
sponding to the increase in the re- 
demption value of the _ bonds, 
rather than at an average rate to 


THE BANKING LAW JOURNAL 


maturity. In addition, there has 
been a further increase in the 
amount of special issues bearing 
relatively high coupon rates to 
meet statutory requirements of the 
Government trust funds. Also to 
be considered are the increases in 
short-term interest rates initiated 
in July 1947—partially offset, how- 
ever, by the savings effected 
by the refunding of maturing 
bonds and notes into short terms 
bearing lower rates of interest. 


One special observation on the 
general subject of interest charges 
seems particularly appropriate. 
While interest costs are included 
in budget expenditures as they ac- 
crue, not all of the interest charges 
result in immediate cash outlays 
by the Treasury. As an illustration, 
interest due on Savings bonds, Se- 
ries A-F, merely results in a grad- 
ual rise in the redemption value of 
the bonds. Cash disbursements for 
such interest, the Monthly Review 
points out, are made only to the 
extent that the interest has ac- 
crued on bonds which are re- 
deemed. In the postwar period, 
cash disbursements for accrued in- 
terest on redeemed Savings bonds 
have been only about a third as 
large as the interest accrued on out- 
standing Savings bonds. Also, in- 
terest payments to trust funds 
have not resulted in net cash out- 
lays, since they have been promptly 
reinvested in Government securi- 
ties; other receipts by the trust 
funds have been more than ade- 
quate to cover their expenditures. 

On a cash basis, aggregate inter- 
est payments received by the pub- 
lic in 1949 were some $1.8 billion 
less than the interest charge in- 
cluded in budget expenditures. 
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Capital for Small Business 


A recent New England Letter of 
the First National Bank of Boston 
speaks frankly on the problem of 
small business capital. Primary 
financial needs of small business, 
the publication remarks, center not 
around credit but around long- 
term funds from venture capital 
supplied by individuals or from 
money set aside from the earnings 
of the company. And while local 
capital provided most of these 
needs in the past, these sources 
have largely disappeared or have 
sought other channels for invest- 
ment. Fundamental reason for this 
change is the fact that taxes on 
those in the upper income bracket 
are now so high that the incentive 
for risk-taking is lacking. The net 
return on even a highly favorable 
investment would be about as much 
as could be obtained by placing 
the funds in Government securities. 

Formerly, the capital markets 
were another source of funds. How- 
ever, the prevailing excessive costs 
of investigating, underwriting, and 
maintaining a market make it im- 
possible for an investment banker 
to handle small issues, states the 
Letter. The soundest source of 
financing for capital needs is, of 
course, the ploughing back of earn- 
ings into business. But here again, 
taxes take a substantial part of 
gross income. 

All of which leads the Letter to 
offer the following acid comment: 
“So after having siphoned off by 
means of excessive taxation a large 
proportion of funds that would 
otherwise be available to the small 
businessman, the Government 
makes generous offers to him of 
financial aid with the implication 
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that the party in power is playing 
the role of Santa Claus to the 
little fellow.” 


Mortgage Loans 


August Ihlefeld, President of the 
Savings Banks Trust Company of 
New York, advises mortgage lend- 
ers to pursue policies that will 
minimize the risk of future losses. 
One fundamental objective of such 
policies, the purpose of which is to 
anticipate less favorable real estate 
conditions, should be the up- 
grading of mortgage loans acquired 
in the latter phases of a building 
boom. Past experience has shown, 
declares Mr. Ihlefeld, that losses 
tend to be highest on these loans. 
Another objective is the provision 
for probable future losses. 


An obvious way to upgrade 
mortgages is to maintain and im- 
prove. selection standards. To 
achieve this objective, some lend- 
ers favor conventional loans on de- 
sirable older structures at a con- 
servative ratio to current income— 
based on stabilized or controlled 
rents. Of course, with current keen 
competition for loans, a_ strong 
temptation exists to compromise 
with standards. However, as Mr. 
Thlefeld observes, both logic and 
experience dictate the tightening, 
rather than relaxing, of standards 
at this phase of the building boom. 


Mortgage portfolios may also be 
upgraded through larger invest- 
ment in mortgages insured by the 
FHA or guaranteed by the VA. On 
such mortgages, losses are limited 
to foreclosure costs, interest that 
may be lost during foreclosure, and 
possible expenses in rehabilitating 
foreclosed properties that do not 
meet standards set by the insuring 
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authorities. Roughly 45 per cent 
of the mortgages currently being 
acquired by all financial institu- 
tions are insured by the FHA or 
partially guaranteed by the VA. 
This compares with a figure of 35 
per cent last year and shows that 
lenders are placing increasing re- 
liance on such protection as the 
building boom reaches an advanced 
phase. 

A third basic policy recom- 
mended is the setting aside of re- 
serves against prospective losses. 
In this connection, reference may 
be made to a study by Professor 
John Lintner on the experience of 
mutual savings banks in Massa- 
chusetts. The study disclosed that 
a reserve of 1/ per cent per annum, 
set up on residential loans which 
were made between 1918 and 1931, 
would have sufficed to cover all 
losses incurred on loans during the 
great depression. 

Mr. Ihlefeld notes that the pol- 
icy generally pursued in New York 
State is to set aside a reserve of 
1, of 1 per cent against conven- 


tional mortgages, until it equals 10 
per cent of such mortgages held. 
A reserve of 14 of 1 per cent, with 
a maximum of 5 per cent, is being 
generally set aside yearly where 
mortgages have a VA guarantee, 
or where the bulk of a portfolio of 
conventional loans consists of liens 
on one to two family homes matur- 
ing in 15 years or less. 

An aggregate reserve of 1 per 
cent is usually set up to cover fore- 
closure and other possible costs in 
the case of FHA mortgages. In the 
event of difficulty, the latter are 
exchangeable for U. S. Government 
obligations. 

These reserves should prove 
sufficient to cover all prospec- 
tive losss. However, consideration 
should be given to a suggestion for 
extending the period over which 
premiums on FHA mortgages must 
be amortized. The, present period 
is three years, and a lengthening 
would encourage savings banks to 
acquire a larger proportion of 
mortgages enjoying insurance pro- 
tection. 


Coming soon — 


IF YOURE A BANK 
DIRECTOR — 


a new book by 


CLARENCE G. McDAVITT, JR. 


465 MAIN STREET 


President, Somerville National 
Bank, Somerville, Mass. 


BANKERS PUBLISHING COMPANY 


CAMBRIDGE 42, MASS. 
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NEW. completely revised 1949 edition! 


ENCYCLOPEDIA OF 
BANKING AND FINANCE 


By Glenn G. Munn 


Completely Revised By 
F. L. GARCIA 


Registered Investment Adviser, registered with the Securities 
and Exchange Commission under the Investment Advisers 
Act of 1940; member, New York Society of Security Ana- 
lysts; financial writer; author, “How to Analyze a Bank 
Statement”; 18 years of diversified experience in banking 
and security analysis and investment counsel. 


ERE, in one compact volume, 

is the gist of hundreds of books 
on every phase of banking and 
finance. In authoritative, quick 
reference form, it offers busy bank- 
ers and financial executives just 
the information they need to an- 
swer the questions that arise in 
their daily work. 

The book contains a tremendous 
amount of organized information: 
clear explanations of over 3,500 
subjects; resumes of banking laws; 
and discussions of every topic con- 
cerned with banking and finance. 


It answers hundreds of 
questions like these: 


What was the debt of the Federal 
Government for each year from 
1789? 

What is the difference between guar- 
anteed and preferred stock? 

At what times has the United 
States abandoned the gold stand- 
ard? 

How does deposit insurance work? 

What was the national income in 
any given year? 

Can a “stop” be placed on the trans- 
fer of a stock? 

How long does it take money to 








Completely Revised 

For years this book has been the 
standard reference work in its field. 
In previous editions thousands of 
copies have been sold. This new 
edition discusses scores of new sub- 
jects, and elaborates or revises 
those which have already appeared. 


Convenient Arrangement 


The Encyclopedia is arranged 
alphabetically by subject, thus 
providing an automatic index. 
Cross-referencing is widely em- 
ployed. The reader is therefore 
assured of having access to all 
phases of the subject—and in a 
minimum of time. 

Everyone connected with bank- 
ing or finance will find this book 
an indispensable working tool. 


Mail This Handy Coupon Today 


Bankers Publishing Company 
465 Main St., Cambridge 42, Mass. 


Send me a copy of Encyclopedia of Banking 
and Finance. If it meets with my approval 
I will mail you $12.00 within five days. Other- 
wise I may return it within five days and pay 


double itself at 6 per cent com- nothing. 
pound interest? At 4 per cent? 
What are the advantages of issuing MOU NNO och as acaesacaaad cade uveaseatnavis wavestasdaasaatieetetenesenss 
serial bonds? | 
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from both Federal and state taxes? 
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Stock Exchange available in less 


than 100-share lots? = 





Chances are you're trying to dream 
up the perfect gift for one of these 
lucky people! 

And what gift could be more won- 
derful for any or all of them—than a 
crisp U.S. Savings Bond! 

Remember U.S. Savings Bonds pay 
$4 for every $3 at the end of 10 years. 


U.S. Savings Bonds do not lose 





Ov & bittiday Gel F 
their value if they’re lost, stolen or 
destroyed. 

They can be turned into cash in 


case of emergency. 


So, settle your gift problems at your 
bank or post office—with U.S. Savings 
Bonds! 


And while you’re at it—how about 
some for yourself! 


& e e ° e 
Quilomilic saving WL Sure Sting —U-S. Savinga Bonds 
Contributed by this magazine in co-operation with 


&) the Magazine Publishers of America as a public service. 
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